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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

CLOCKWORK IP, LLC
Petitioner,

Cancellation No. 92057941

)
)
)
)
V. )
) Reg. No. 3,618,331
)
)
)
)
)

BARNABY HEATING & AIR, and
McAFEE HEATING AND AIR
CONDITIONING CO., INC.

Respondents.

PETITIONER'S REPLY IN SUPPORT OF PETITIONER'S MOTION TO STRIKE

Petitioner Clockwork IP, LLE Clockwork”), by counsel, states the followiag its Replyn

support of its Motiorto Strike
INTRODUCTION

Although titled an opposition to Clockwork’s Motion to Strike, Respondent Barnahtirid &
Air’s (“Barnaby”) brief is nothing of the sort. Instead, similar to somBavhaby’s prior briefs on the
pending motions in this case, the “oppositititérally ignores themajority of the issues brought up by
the Motion to Strike, anis, instead, a propaganda piece through which Bgrreiterates irrelevant
points;launches personabaselesattacks on Clockwork; andoes not address thending legal
principles raised by Clockwork in support of its requested relief. Bydaib addresseveralof the
groundsupon which Clockwork demonstrated that the Supplemental DeclaitCharles Barnaby (the
“Supplemental Declaration”), the accompanying exhibits (the “Exhibigsigl the portions of Barnaby's
reply in support of its cross-motion for summary judgn{ére “Reply”) that rely on the Supplemental
Declaration and the Ei#thits must be strickerBarnaby has not only conceded thatMwtion to Stike
should be granted, it has clearly telegraphed that striking those patfiBasnaby's filing is the only

proper result.



ARGUMENT

In its opening brief in support of the Motion to Strike, Clockwork thoroughly engxethat the
Supplemental Declaration, the Exhibits, and the portion of the Reply ralgitlypse documents must be
strickenbecause (1) they constitute an improper silyrepa different motion in violation of the Board's
rules; (2) they contain information previously omitted and/or concededhindby’s prior briefs; (3) they
contain information and documents Barnaby refused to prdduceer a yeain response to Barnaby’s
discovery requests even after a Board Order compelling the productiod) ahely( contain information
about which Barnaby does not possess foundation and/or personal knovjizkigé.37] Clockwork’s
Mot. to Strike (“Clockwork’s Mot.”) at 231. In support of each ground, Clockwork provided legal
authority and specific factual detailkl. Barnaby did notontest- and therefore concedeghat the
Motion should be granted for any, or all, of reasons (1), (2), and (4) listed abovis, angment with
respect to point (3) actually supports the conclusion that the Motion shouldrtedyr [Dkt. # 38]
Barnaby Opp’n to Mot. to Strike (“Barnaby Opp.”) a6l

Barnaby's “oppositionis premised on several meritless points. To start, Barnaby cii&Me
§ 528.05(b) -the sole legal authority in its brieffor no more than thgenerabrinciple that affidavitgor
here, declarationsjan be filed in support of a motion for summary judgment. Barnaby Opp. at 3.
Clockwork does not (and did not) contest that point. But in citing to section 528.05(tabBaasually
ignores the rest of the language of the sectiaich Clockwork citedalong with other legal precedent
thatdeclarsions are permitted only when the information contathedeinis based on the declarant’s
personal knowledgeTBMP §528.05(b);see alsd-ed. R. Civ. P. 56(c)(4)Here, several parts of the

Supplemental Declaration do not satisfy that stand@tdckwork’s Mot. at 1041 Moreover, Barnaby

! Ironically, Barnaby again includes information in its filing (this timéts “opposition”) that amounts to
an improper surreply in support of the cross-motion for summary judgment, whicbady fully

briefed. Specifically, on page 4, Barnakiterates its baseless “foruaelection clause” defense, calling
the clause (which isrelevantand unrelatedo this matter“damning,” and on page 2, Barnaby vaguely
complains that Clockwork failed “tophold and abide by” the foruselection clause. Barnal®pp. at 2,

4. Not only do these arguments violate the wettled rule against surreplies (and should also therefore
be stricken and given no consideration), but they reinforce that Barnabyiingmer unable, to abide

by the Rules.



also ignores that TBMP $28.05(b) does not permit a declaratiobe used(1) as a surreplysee, e.g.
QSA Toolworks, LLC v. Realnetworks, |rido. 91168414, 2007 WL 459791 (T.T.A.B. Feb. 1, 2007);
Clockwork’s Mot. at 24; (2) to contradict concessions in, and/or add omitted information to prior filings
seeClockwork’s Mot. at 57; or(3) to introduce information or evidence sought, but withheld, during
discovery seePresto Prods. Inc. v. NicBak Prods., Ing.9 U.S.P.Q.2d (BNA) 1895 (T.T.A.B. 1988);
Clockwork Mot. at 720. As a result, aside from reminding the Board of the basic principle that a
declaration can be filed in support of a summary judgment brief, Barrsdig'$egal authoritgloes
nothing to elgidate the legal issues raised in Clockwork’s Mation.

Next, Barnaby tries to refute that the Supplemdbéalaration, the Exhibits, and portions of the
Reply should be stricken pursuant to Rule 37(c)(1) because Barnaby tefdssalose information and
documents during discoverarnaby states thdtikRespondent admits th&echnicianSeal of Safety]
licensing agreement between Respondent and AirTime500 was discovBespondent’s filesnly
recently” Barnaby Opp. at 8emphasis addedand “[h]ad Respondent located the document sooner, it
would have gladly turned those materials over to Petitioigkrat 2. However, his point misses the
mark. First, it addrees onlyoneof thefour documents attached as the Exhibits and subject to the
Motion to Strike and it does not explain why Barnaby withhelddtteer responsive information
contained in the Supplemental Declarati@ee generally idThose documents and information must
therefore be stricken. And secoB#rmaby’s statements regarding thechnicianSeal of Safety
licensingagreementlo not, and cannot, excuse that document’s late production. Not only is Barnaby’s
“recently discovered” story suspect, it flat out contradicts Barnabyismmus representatieioboth
the Board and to Clockwoffr over a yeathatno other responsive documemtsst SeeClockwork
Mot. at 89 (examples of Barnaby’s affirmative representations that no other dotsigxist).Without
making any effort to harmonize its “no more documents exist” position witheitefitly found” position,
Barnabysimply asks that the Board believe tBarnabyjustfound theTechnician Seal of Safety
licensing agreemerfhot in some secret compartment, bnts files despitesupposedlydiligently”

honoring its discovery obligations in this caga/en if that was true which the Board would be right to



doubt given the record in this casthe “late discovery” ibeyondate and inexcusable under the Rules.
SeeClockwork’s Mot. at 89. This is especially true not only given the fact that discovery ended a year
ago, but that a Motion to Compel was granted against Barnaby, giving Barnaby ahatiee to search

for responsive documents.

Perhaps recognizing that its “recently discodéexcuse is not only tired but also unsupportable,
Barnaby quickly switches gears, claiming ttte Supplemental Declaration and Exhibits do not
contradict its prior interrogatory responses because “Petitioner faitshte an interrogatory on
Respondst that explored the prior existence of, or the expiration of, any licengiegraent between
Respondent and AirTime500, LLC.” Barnaby Opp. afThatcontention is again refuted lopt only the
record, but by Barnaby’s own conduct in this case. Imeddud Clockwork’s first set of interrogatories is
number 7, which requests Barnaby “[d]escribe andlisigreementbetweerRespondent and Petitioner,
Respondent and SQRespondent and AirTime50acluding without limitation all Acknowledgments of
Non-Solicitation Policy or Confidentiality Agreementseeuted by RespondentSeeEx. 1 to Decl. of
Amanda L. DeFord (“DeFord Decl.{emphasis addegdee alsdDkt. # 37] Ex. A to Newberg Decl.
Even assuming that Barnaby could have reasgmehtthe interrogatonas asking about current,
unexpired licenses onlydespite thgresence ofall” and lack of other limiting terms Barnaby cannot
seriously maintain that position in light of its discovery responsessitaéise.In two of itsprior
discovery responsesthe last of which was served in April 2015 in response to the Board’s order
compelling Barnaby’s response8arnabyresponded to the interrogatory by providing information
about Barnaby’'sormeragreement with AirTime500‘Respondent is a former member of AirTime500,”
and “Respondent is a former member of AirTime500 and on August 21, 2007 it enter@damtract
with AirTime, LLC.” Ex. 1to DeFord Decl Moreover, in complete contravention of its alleged belief
that Clockwork’s inerrogatories did not ask about prior and/or expired agreements, Baoiabiarily
supplemented its response to interrogatory numbalbeit insufficiently, seven days before filing the
Supplemental Declaration, the Exhibits, and the Reply, so thawiteads: “Respondent is a former

member of AirTime500 and on August 21, 2007 it entered into a contract with AjrllirGe



Respondent refers Petitioner to thagust 21, 2007 contract between Respondent and AirTime, LLC
previoudy produced. See also the Technidalc] Seal of Safety License Agreement prodinszdwith”
Ex. A to Newberg Declnewly added information in italics).

Similarly, Clockwork’s interrogatories also include numbers 22 and 23hvalsic Barnaby to
“[d]escribe al facts anddentifyall documentsnd things upon which Respondent bases its denials in
Respondent’s Answer to the Petition to Cancel” arifdiescribe all facts an@tlentifyall documentand
things upon which Respondent bases its Affirmative DefeéndRespondent’s Answer to the Petition to
Cancel” SeeEx. 1 to DeFord Decl. (emphasis added). The Supplemental Declaration and Barnaby
opposition make clear that Barnaby wants to rely on the Technician Sealtgfl®afesing agreement in
support ofits feeble attempt to deriability for fraud as well as to support its baseless fosahection
clause defenseSeeBarnaby Opp. at 2-4The Exhibits and the information contained in the
Supplemental Declaration are therefore responsive to interroganomeber 22 and 23, as well as
interrogatory number 7, a fact which Barnaby again admitted wisepjlemented its responses to
interrogatory numbers 22 and 2albeit insufficiently prior to filing the Supplemental Declaration, the
Reply, and the ExhibitsEx. A to Newberg DeclAs a resultBarnaby’s‘interrogatory”argument falls
apart in light of not onlyhe plain language of int@gatory numbers 7, 22, and 23, but also because of
Barnaby’s owrresponses tthose interrogatories.

Again likely sensing the fatal flaws in ip®sition, Barnabynakes a final attempbd excusd¢he
late productiorof the Techniciarseal of Safety licensing agreemégtarguing that “Petitioner has
always had access to these materials” so Petitioner cannot be “prejudiceahbpyBs late disclosure.
Barnaby Opp. at 2, 4. But prejudice is not a prerequisite to relief under Rd)eralief is warranted
unless the failure to disclose was substantially justified or harmfesk.R. Civ. P. 37(c)(1Nutrilife

Int’l, Inc. v. Foti, 2014 WL 2174327, at *3 (T.T.A.B. May 14, 2014). Barnaby has provided no

2 Barnaby does not — and cannot — argue that the Exhibits and the information conttieed i
Supplemental Declaration anen-esponsive to several of Clockwork’s Requests for Produciidiose
Exhibits and that information should thereftis/e beemproduced in regmse to thoseequestsas well
as identified in the interrogatories



justification for its failue to produce the Exhibits or any of the newly disclosed information in the
Supplemental Declaration and Repityany of its three prior productiom®d responses that toplace
overthe course o0& year—again the last of which was made only after tharBantered an order
compelling those responses under threat of sanction — and Barnaby’stéapuoduce that information
and those documents is atrmless.At bottom,grantingBarnaby’s request to deny theokibn to Strike
is the equivalent of alloiwg Barnabyto refuse to produce responsive documents and information until
Barnaby decides that it is in its own interest to doNot only would such a result mean that neither
Clockwork nor the Board can rely on Barnaby’s representations (i.e.t tizat already produced all
responsive documents), it would allow Barnaby to engag&antlythe type of behaviahatRule 37(c)
— and the Board’s precedent — is designed to pregad, e.gPresto Prods.9 U.S.P.Q.2d (BNA) at
1896 n.5.Thus, everif Barnaby had not already conceded that the Supplemental Declaration, the
Exhibits, and the portions of the Reply relying on those documents should kerstrican improper
surreply, as lacking personal knowledge, and/or as containing informiaditbBarnaby previously
conceded or omitted in prior briefing&arnaby hasonfirmedthat the Motion to Strike should also be
granted under Rule 37(c)(1).

None of Barnaby'semaining arguments whichare a series of irrelevant andrfoeritless points
unrehted to the Motion to Strikas well agersonal, unfounded attacks on Clockworkarrant a
contrary result, and each argument is easily dismisBedt,Barnaby remarks that the Supplemental
Declaration and Exhibits were timely filed. Barnaby Opp. at 3. Clockworkmmesontest that point,
and none of Clockwork’s grounds in the Motion to Strike require a finding otherwise

Second, Barnaby again corapis— without any support that“Petitioner served discovery on
Respondent after the close of discovery in thig tasguing that this “litigation’ tactic . . . is clearly not

intended to reveal the truthBarnaby Opp. at.2But as Clockwork has previously showarBaby’s

® It is important to note that Clockwork is only spending the majority oéjilyron this lack of

production issue because that is ¢y issue in Clockwork’s Motion t&trike to which Barnaby
responded. The Motion to Strike can and should easily be granted becaudy Baled to respond to,
and therefore concedeal| of the other reasons brought up by Clockwork mandating the striking of the
improper material.



“late service” argument is not only devoid of factual support {amahy event would be irrelevant as any
objection was waived over a year agbactually makes no sensehe “litigation tactic” ofserving
discoveryis designd toreveal the truth Withholding discovery until one feels it is beneficial to oneself
to produce it, on the other hand, is not.

Third, Barnaby claims that Clockwork filed the Motion to Strike bec#&uséunable to
contradict the clear and convinciagitten testimony of Mr. Barnaby, and because the documentary
evidence attached in support thereof is not only relevant, but datorfreditioner’s claims and
defenses.”ld. at 3;see also idat 4. It then goes one step further to ask the Board to denyvtbédh to
Strike so that this case can be decided on what the facts reveal, versus whatytbonceal’ Id. at 4-5
(emphasis in originalsee idat 1. These arguments are bewildering. Aslear from the Motion itself,
Clockwork moved to strike the Supplemental Declaration, the Exhibits, and tlenpat the Reply
relying on those documents because they are improper under the Rules atehpiafade Board — in
part because they werdaathed as an improper surngpd a different, fully briefed motion -oh out of
“fear” of the selfserving statements of Mr. Barnaby or Barnaby’s “recently discovereelgvant
documents and informatidh.

Even more curious is Barnaby's “plea” teteal, not conceal” the facts in this case.
Clockwork’s Motion to Strike is not concealing anything; it is askinghBhy to play by the rules by
which all other litigants- including Clockwork — abide. Barnaby has had ample opportunity over the
course of this litigation to raise the information and documents contiainaad attached to, the
Supplemental Declaration, aitcchose not to do soMoreover, Barnaby accusing Clockwork of trying to

conceal the truth is the quintessential example of thecgdbihg the kettle black.” If a motion to strike

* Barmaby contends that the “written testimony of Mr. Charles Barnaby remagutradicted and

should be given full consideration by this Board in deciding the pending summanygatmotiors.”
Barnaby’s Opp. at 4 (emphasis added). This statement isdatsejf the Board were to deny the motion
to strike,all of Barnaby’s statements are contradicted by Clockwork’s varionggilon the pending
motions in this case. And in any event, Barnaby’s statement that the Supplebexlaration should be
considered when deciding the “pending summary judgment ngdfiwaves that Barnaby intended to use
the Supplemental Declaration as a surrépl€lockwork’s previously filed and fully-briefed motioim-
violation of the Rules and the Board’s precedeptoviding additional confirmation that the
Supplemental Declaration must be stricken.



can be considered an effort to “conceal” truthful testimony (which Clodksvorotion cannot be),
Barnaby iscertainlyguilty: it filed a motion to strike three declarations and accompargyhpits filed
by Clockwork in support of its Motion for Summary Judgment, even though the infonaauid
documents contained therein had already been produced in this case. [Dkt. # 30y'Béoa to
Strike; see alsqDkt. # 32] Clockwork’s Opp’n to Barnaby’s Mot. for Sanctions. But even worse than
that, a quick review of the record shows that Barnaby, not Clockwork, haistemtly refused to “reveal”
facts in this case by stonewalling every attempt by Clockwork to obtainveigcio this caseeven after
a Boad Order granting a Motion to Compel. To suggest now that Clockwbykseeking to enforce the
Rules and Board precedent to maintain some semblance of decorum, procedaienesslin this
proceeding 4s trying to “hide the ball” iglisingenuous teay the least

And fourth, in its final effort to avoid the consequences of its own actiomsaBamounts
personal, baseless attacks on Clockw@ke, e.g.Barnaby Opp. at 2Given Petitioner's complete
failure to uphold and abide by the contracilmetn the parties in this case, and Petitioner’sdateice of
discovery after the close of the discovery period in this case, Responddthiexpect nothing more
from Petitioner’). These contentions are untrue, devoid of support, andrtewearing o the leyal
issues before the Board. fect, these personal attacks, plus all the other extraneous meritless point
raised in Barnaby's “opposition,” reinforce what anyone paying attentidnstpitoceedinglready
knows: Barnaby with total disregardor the truth—will say anything to get its waySee, e.g[Dkt. #
32] Clockwork’s Reply in Supp. of Clockwork’s Mot. for Summ. J. at 4-5 (demonstratndarnaby
deliberately excised the facts in quotes taken from the Petition to Garstgiporits meritless “deficient
pleading” argument); [Dkt. # 33] Clockwork’s Opp’n to Barnaby’s Mot. to Reopen @mainRFAs 36 to
45 at 4-10 (demonstrating that Barnaby’s “missing page” excuse for ite failvespond to RFA Nos. 36
to 45 is unsupportable amatimost certainly a fabricationDkt. # 33] Ex. 2, 4 to Patel Albers Decl.
(demonstrating Barnaby’s fluctuating and inconsistent positioftsre#pect to service of the discovery
requests)[Dkt. # 21] Clockwork’s Mot. for Sanctions at 2-& Exhibits (roviding an overview of

Barnaby'’s refusal to honor its discovery obligations and demonsttatw several of the responses



provided are clearly false or intentionally evasive); [DIR.7 Clockwork Reply in Supp. of Mot. for
Sanctions at-3 (detailingBarnaby’s excuses for its failure to comply with the Board’s order comgell
discovery, including the “Google calendar excuse”)

Clockwork respectfully requests that the Board put an end to Barnaby'srganssp and grant
the Motion to Strike the Supplemental Declaration, the Exhibits, and therpoftthe Reply relying on
those documents.

CONCLUSION
For the reasons stated abagewell as those contained in Petitioner Clockwork IP, LLC’s
opening brief, Petitioner Clockwork IP, LL@spectfully requests that the Board grant its Matton
Strike, and strike from the record the Supplemental Declaration, the Exhibits, oo tioas of the
Reply relying on the Supplemental Declaration and the Exhibits.
Respectfully submitted,
CLOCKWORK IP, LLC

Filed via ESTTA September 212015 By: /Brad R. Newberg/
Brad R. Newberg
bnewberg@mcguirewoods.com
McGuireWoods LLP
1750 Tysons Boulevard
Suite 1800
Tysons Corner, VA 22102-4215

(703) 712-5061
(703) 712-5187 (fax)

Amand L. DeFord
adeford@mcguirewoods.com
McGuireWoods LLP
Gateway Plaza

800East CanaSbtreet
Richmond, Virginia 23219
(804) 775-7787

(804) 698-2248féX)

Attorneys for Petitioner Clockwork IP, LLC
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Suite 142

Beavercreek, OH 45431

Counsel for Assignee McAfee Heating
& Air Conditioning Co., Inc.
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

CLLOCKWORK IP, LLC

)
)
Petitioner, )}
)
v. ) Cancellation No. 92057941
} Reg. No. 3,618,331
BARNABY HEATING & AIR, and )
McAFEE HEATING AND AIR )
CONDITIONING CO., INC. )
)
)

Respondents.

DECLARATION OF AMANDA L. DEFORD

I, Amanda L. DeFord, declare and state as follows:

1. I'am an associate in the law firm of McGuireWoods LLP, counsel for Petitioner
Clockwork IP, LLC (“Clockwork™). T make this declaration in support of Clockwork’s Reply in Support
of Clockwork’s Motion to Strike. The following facts are within my knowledge and, if called and sworn
as a witness, I could and would testify competently thereto. The matters referred to in this declaration are
based upon my personal knowledge, and/or when referencing documents, such documents were reviewed
by me and where applicable, were obtained and compiled at my instruction by others attorneys employed
by McGuireWoods LLP, and if called as a witness I could and would testify competently thereto.

2. Attached hereto as Exhibit 1 are true and accurate copies of Barnaby’s September 25,
2014 responses to Clockwork’s First Set of Interrogatories, First Set of Requests for Production, and First
Set of Requests for Admission, as well as Barnaby’s April 16, 2015 responses to Clockwork’s First Set of
Interrogatories, First Set of Request for Production, and First Set of Requests for Admission.

The undersigned being warned that willful false statements and the like are punishable by fine or
imprisonment, or both, under 18 U.S.C. § 1001, and that such willful false statements and the like may

jeopardize the validity of the application or document or any registration resulting therefrom, declares that




all statements made of his/her own knowledge are true; and all statements made on information and belief

are believed to be true.

Executed this 21st day of September 2015 at Richmond, Virginia.

Amanda L. DeFord, esq.
MecGuireWoods LLP




EXHIBIT 1TO THE DEFORD
DECLARATION



TN THE UNITED STATES PATENT AND TRADEMARK OFFICE BEFORE THE
TRADEMARK TRIAL AND APPEAL BOARD

In the Matter of Trademark Regisiration No. 3,618,331
Registration Date: May 12, 2009
Mark: COMFORTCLUB

Clockwork IP, LLC )
)
Petitioner )
) ,
v ) Cancellation No. 92057941
)
BARNABY HEATING & AIR, LLC )
)
Respondent. )

RESPONDENT’S FIRST AMENDED OBJECTIONS AND RESPONSES
TO PETITIONER’S FIRST SET OF INTERROGATORIES,
FIRST REQUESTS FOR PRODUCTION, AND FIRST REQUESTS FOR ADMISSION

TO: PETITIONER CLOCKWORK IP, LLC AND ITS COUNSEL OF RECCORD:
Pursuant to Rules 26 and 33 of the Federal Rules of Civil Procedure and TBMP § 403, et seq., Respondent
Barnaby Heating & Air, LLC (“Barnaby™) serves its First Amended Objections and Answers to Petitioner’s
First Set of Interrogaiories, Petitioner’s First Requests for Production of Documents and Petitioner’s First
Requests for Admission.

GENERAL OBJECTIONS

Respondent objects to the Petitioner’s First Set of Interrogatories, Petitioner’s First Request for

Production, and First Requests for Admission in their entirety given the date of actual delivery and service
of the Petitioner’s discovery requests, which was July 2, 2014, Discovery in this case closed on Tune 4,
2014, Petitioner’s discovery requests appear 10 be dated June 4, 2014, but Respondent did not receive
Petitioner’s discovery requests until July 2, 2014.
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Through no fault of Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days
following the close of discovery in this case. Given the delay in service, and the lack of a stipulation
between the parties to extend the discovery period in this case, Respondent objects to Petitioner’s discovery
requests in their entirety. The discovery devices, namely, discovery depositions, interrogatories, Tequests
for production of documénts and things, and requests for admission, are available for use only during the
discovery period. See Smith International, Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone-
Poulenc Industries v. Gulf Oil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to
respond to an untimely request for discovery. TBMP §403.01.

Respondent reurges its objection to the definitions and instructions preceding the Petitioner’s First Set of
Interrogatories, Petitioner’s First Requests for Production and Petitioner’s First Requests for Admission to
the extent they attempt to re-define commonly used words. Respondent, in answering these interrogatories
will afford the words contained therein thejr common, ordinary meaning, except as the Federal Rules of

Civil Procedure may specifically define them.

Respondent further objects to the definitions and instructions preceding the Petitioner’s First Set of
Interrogatories, Petitioner’s First Requests for Production and Petitioner’s First Requests for Admission to
the extent that the requests seek to impose additional or different obligations upon Respondent other than
those obligations that are placed on Respondent by the Federal Rules of Civil Procedure, the TBMP and the
Trademark Trial and Appeal Board. Respondent will answer these interrogatories in accordance with the

applicable rules.

Respondent also objects to the extent these requests are propounded on behalf of entities that are not parties
to this litigation, such as Clockwork “SGI”, “AirTime”, “AirTime 5007, “Success Day”, “Success
Academy”, “CONGRESS”, “SGI EXPO”, “BRAND DOMINANCE?”, and “Senibr Tech.” The pleadings in
this matter do not indicate how these entities are related to this litigation and without more Respondent is
unable to adequately respond to Petiti'on'er’s discovery requests relating to these varions entities.
Respondent objects to any requests relating to these various entities because these requests cause
Respondent to speculate. Respondent also objects to each of the discovery reguests made by, or on behalf
of the entities named above, based upon their ambiguity and vagueness, given Respondent unfamiliarity
with these entities.

INTERROGATORIES

INTERROGATORY NO. I:
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PN - S

Describe in detail how Respondent's Mark was first conceived of by Respondent.

ANSWER:

Respondent objects to the Petitioner’s First Set of Interrogatories in their entirety given the date of actual
delivery and service of the Petitioner’s discovery requests, which was July 2, 2014. Discovery in this case
closed on June 4, 2014. Petitioner’s discovery requestsh include a June 4, 2014 date, but Respondent did not
receive Petitioner’s discovery requests until July 2, 2014. Through no fault of Respondent’s, Respondent
received Petitioner’s discovery requests nearly 30 days following the close of discovery in this case. Given
the delay in service, and the lack of a stipulation between the parties 10 extend the discovery period in this
case, Respondent objects to Petitioner’s discovery requests in their entirety. The discovery devices, namely,
discovery depositions, interrogatories, requests for production of documents and things, and requests for
admission, are available for use only during the discovery period. See Smith International, Inc. v. Olin
Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v. Gulf Oil Corp., 198 UPSQ 372

(TTAB 1978). Respondent has no obligation to respond to an untimely request for discovery. TBMP §
403.01.

Subject to the foregoing objections, and without waiving same, Respondent answers as follows:

Respondent’s, Mr. Charlie Barnaby and his nephew, Shelby Cuellar, relying on their combined years of
experience in the air conditioning and heating trade, and their ingenuity, met on multiple occasions at the
offices of Respondent to discuss a new marketing concept and through those meetings, came up with the
concept for membership sales 1o its existing customers and developed the Mark, COMFORTCLUB, as a
means of marketing membership sales to its existing customers and to new customers throughout the
Dallas-Fort Worth area. The COMFORTCLUB Mark and the marketing materials were developed at the
end of 2007, very beginning of 2008, in-house by Mr. Bamaby and Mr. Cuellar. Neither Mr. Charlie
Barnaby, nor Mr. Cuellar, relied upon any documents or materials allegedly produced or drafied by
Petitioner, as these documents did not exist. In fact, until Respondent began its first use of the
COMFORTCLUB Mark, and its first use in commerce, and filed its federal trademark application for its
COMFORTCLUB Mark, Petitioner did not use the COMFORTCLUB Mark.

INTERROGATORY NO. 2:
State in detail the reasons for Respondent's selection of COMFORTCLUB and the filing of U.S.
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Registration No. 3,618,331 therefore, the date that Respondent's Mark was selected and cleared, and

identify all persons involved in the selection and clearance of Respondent's Mark,

ANSWER:

Respondent objects to the Petitioner’s First Set of Interrogatories in their entirety given the date of actual
delivery and service of the Petitioner’s discovery requests, which was July 2, 2014. Discovery in this case
closed on June 4, 2014. Petitioner’s discovery requests include a June 4, 2014 date, but Respondent did not
receive Petitioner’s discovery requests until July 2, 2014. Through no fault of Respondent’s, Respondent
received Petitioner’s discovery requests nearly 30 days following the close of discovery in this case. Given
the delaj} in service, and the lack of a stipulation between the parties to extend the discovery peried in this
case, Respondent objects to Petitioner’s discovery requests in their entirety. The discovery devices, namely,
discovery depositions, interrogatories, requests for production of documents and things, and requests for
admission, are available for use only during the discovery period. See Smith International, Inc. v. Olin
Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v. Gulf Oil Corp., 198 UPSQ 372

(TTAB 1978). Respondent has no obligation to respond to an untimely request for discovery. TBMP §
403.01.

Respondent objects to the extent this request asks for information that the requesting party has had ample
opportunity to discover on its own, given the existence of federal trademark application databases and
records exists on the website, www.uspto.gov. FED. R. CIV. P. 26(b)2)(C){ii); Avirgan v. Hull, 932 F.2d
1572, 1580 (11th Cir. 1991). Respondent also objects to the extent this request calls for speculation on the
part of ResPOHdént with respect to all individuals involved in the “clearance of the [COMFORTCLUEB]
mark.” ‘ |
Respondent has been using the COMFORTCLUB mark continuously since at least as early as Janmary 2008,
a full five (5) years prior to the filing of Petitioner’s Petition to Cancel. Given the number of years between
Respondent’s initial trademark application and today, Respondent would be forced to speculate about the
identity of “all persons involved in the selection and clearance of Respondent’s Mark.” Respondent relies
on the documents published by the U.S. Trademark Office, and located on the www.uspto.gov website for
identification of ﬂzose individuals at the U.S. Trademark Office responsible for “the selection and clearance
of Respondent’s Mark.” Respondent also objects to the extent this request is vague, ambignous and
confusing and Respondent does not fully understand what is being requested when asked to “state in detail
the reasons for Respondent’s selection of COMFORTCLUB and the filing of U.S. Registration No.

3,618,331 therefore.” Subject to the foregoing objections, and without waiving same, Respondent answers
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as follows:

As set forth in response to Interrogatory No. 1 above, Respondent’s, Mr. Charlie Barnaby, and his nephew,
who was an employee of Respondent, developed the concept for marketing memberships to its clients and
to new clients and devised of the COMFORTCLUB mark in-house. Mr. Barnaby was the ultimate decision-
maker and decided to use the COMFORTCLUB Mark as a marketing phrase. It was also Mr. Barnaby,
along with his nephew, who decided on using the COMFORTCLUB mark in commerce, as shown in the
documents produced in this case. Respondent then filed for federal trademark protection of the Mark on its

own, without the aid of an attorney or agent before the U.S. Trademark Office.

INTERROGATQRY NO. 3:

State Respondent's annual expenditures in developing and marketing COMFORTCLUB.

ANSWER:

Respondent objects to the Petitioner’s First Set of Interrogatories in their entirety given the date of actual
delivery and service of the Petitioner’s discovery requests, which was July 2, 2014. Discovery in this case
closed on June 4, 2014. Petitioner’s discovery requests include a June 4, 2014 service date, but Respondent
did not receive Pefitioner’s discovery requests until July 2, 2014. Through no fault of Respondent’s,
Respondent received Petitioner’s discovery requests nearly 30 days following the close of discovery in this
case. Given the delay in service, and the lack of a stipulation between the parties to extend the discovery
period in this case, Respondent objects to Petitioner’s discovery requests in their entirety. The discovery
devices, namely, discovery depositions, ihterrogatories, requests for production of documents and things,
and requests for admission, are available for use only during the discovery period. See Smith International,
Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v. Gulf Oil Corp., 198

UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely request for discovery.
TBMP § 403.01. '

Respondent also objects to the extent this request calls for speculation on the part of Respondent with
respect to apportioning the amount of money spent developing and marketing Respondent’s business, versus
developing and marketing the COMFORTCLUB Mark. Respondent has used the COMFORTCLUB Mark
continuously for over five (5) years and Respondent has not independently budgeted its development and
marketing of the COMFORTCLUB Mark. "Respondent objects to the extent this request places an undue
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burden on Respondent that outweighs its likely benefit. FED. R. CIV. P. 26(b)(2)(C)(iii). Subject to the
foregoing objections and without waiving the same, in January 2008, Respondent initially ordered 5,000
double-sided cards to distribute to its customers and its service area throughout Collin County, Tarrant
County, Dallas County, and its surrounding area marketing the COMFORTCLUB mark. Respondent paid
approximately $10,000 on January 18, 2008 ~ January 25, 2008 for its initial marketing campaign and
copies of some marketing materials. Respondent also developed a new website and online business profile
incorporating the COMFORTCLURB mark as a strategic marketing campaign. Respondent estimates it has

spent approximately $150,000 in developing and marketing the COMFORTCLUB Mark from Jannary 2008
through today’s date.

INTERROGATORY NO. 4: Describe all documents supporting or negating Respondent's priority and
ownership of COMFORTCLUB.

ANSWER:

Respondent objects to the Petitioner’s First Set of Interrogatories in their entirety given the date of actual
delivery and service of the Petitioner’s discovery requests, which was July 2, 2014. Discovery in this case
closed on June 4, 2014. Petitioner’s discovery requests include a June 4, 2014 service date, but Respondent
did not receive Petitioner’s discovery requests until July 2, 2014. Through no fault of Respondent’s,
Respondent received Petitioner’s discovery requests nearly 30 days following the close of discovery in this
case. Given the delay in service, and the lack of a stipulation between the parties to extend the discovery
period in this case, Respondent objects to Petitioner’s discovery requests in their entirety. The discovery
devices, namely, discovery depositions, Interrogatories, requests for production of documents and things,
and requests for admission, are available for use only during the discovery period. See Smith International,
Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v. Gulf Oil Corp., 198

UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely request for discovery.
TBMP § 403.01.

Respondent objects to this request to the extent it is over broad and unduly burdensome. Respondent
declines to provide a narrative answer to this interrogatory because the interrogatory asks for information
that is available from its business and electronically stored records. Fed. R. Civ. P. 33(d).

Subject to the foregoing objections, and without waiving same, Respondent will rely on (1) its business

records, (2) any and all relevant documents that relate in any way to Petitioner’s claims and Respondent’s
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defenses, (3) those documents that Petitioner and Respondent will include on their exhibit lists, (4) any and
all documents identified by Petitioner and Respondent in their Rule 26{A)(1) Disclosures and in Petitioner’s
most recent June 4, 2014 Supplemental Disclosures, (5) any and all decuments on file with the U.S. Patent
& Trademark Office, and the Trademark Trial and Appeal Board. Respondent will rely on (6) documents
acquired through Petitioner’s counsel, (7) documents located in Petitioner’s business materials and
documents Petitioner has served upon other parties — even if they are not a party to this action; (&)

Petitioner’s application to the U.S. Trademark Office, Application No. 85/880911, filed March 20, 2013; (9)

Pursuant to Rule 26(2)(1)(B) of the Federal Rules of Civil Procedure, Barnaby provides the following
description of categories of documents, electronically stored information, and tangible things that Barnaby
has in its possession, custody, or control and may use to support its claims or defenses. Unless otherwise
noted, these documents, electronically stored information, and tangible things are located in Barnaby’s
offices or in other locations owned and controlled by Barnaby and copies may be obtained from Bai‘naby’s

counsel, Julie Celum Garrigue, Celum Law Firm, PLLC, 11700 Preston Rd., Suite 660, PMB 560, Dallas,
Texas 75230.

a. Documents pertaining to the historical use, sales and advertising of Barnaby’s services and
Bamaby’s COMFORTCIL.UB mark.
b. Advertisements and other documents pertaining to the continuous use of the “COMFORTCLUB”

mark by Barnaby, from a date prior to the date of first use alleged by Clockwork in documents produced in
this case and in documents filed with the U. S. Patent and Trademark Office, Application No. 85/880911 —
COMFORTCLUB - by Petitioner.

c. Internet printouts from Barnaby’s website at www.bamabyheatingandair.com.

d. Docvments pertaining to the subscription, development and history of the website

www.barnabvheatingandair.com.

e. . Documents pertaining to the subscription, development and history of the website

www.onehourheatandair.com.

f. Documents and franchise materials from the One Hour Heating & Air.
g. Petitioner’s U.S. federal trademark application, Application No. 85/880911 — COMFORTCLUB —
filed with the U.S. Trademark Office on March 20, 2013, signed under oath that Petitioner was filing its

COMFORTCLUB frademark application based upon an “intent to use” the COMFORTCLUB Mark, and

was not “actually using” the Mark in commerce.
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Respondent expressly reserves the right to supplement this response.

INTERROGATORY NO. 5:
List and describe all Petitioner, SGI, or AirTime events, including without limitation, Success Day and
Success Academy sessions, CONGRESS franchise events. SGI EXPO gvents, BRAND DOMINANCE

events, Senior Tech events, and any similar events attended by Respondent since 2006.

ANSWER:

Respondent objects to the Petitioner’s First Set of Interrogatories in their entirety given the date of actual
delivery and service of the Petitioner’s discovery requests, which was July 2, 2014. Discovery in this case
closed on June 4, 2014. Petitioner’s discovery requests include 2 June 4, 2014 service date, but Respondent
did not receive Petitioner’s discovery requests until July 2, 2014. Through no fault of Respondent’s,’
Respondent received Petitioner’s discovery requests nearly 30 days following the close of discovery in this
case. Given the delay in service, and the lack of a stipulation between the parties to extend the discovery
petiod in this case, Respondent objects to Petitioner’s discovery requests in their entirety. The discovery
devices, namely, discoirery depositions, interrogatories, requests for production of documents and things,
and requests for admission, are avajlable for use only during the discovery period. See Smith International,
Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v. Gulf Oil Corp., 198

UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely request for discovery.
TBMP § 403.01.

Respondent objects to the extent this request asks for information that the requesting party has had ample
opportunity to discover on its own. FED. R. CIV. P. 26(b)2)(C)(i); Avirgan v. Hull, 932 F.2d 1572, 1580
(11th Cir. 1991). Respondent also objects to the extent this request calls for speculation on the part of
Respondent with respect to the various entities named above. See Respondent’s General Objections above.
Subject to the foregoing objections and without waiving same, Respondent has attended an AirTime500
seminar a year from 2008 through 2013. At no time prior to Respondent’s registration of the Mark did any
of the course materials that were provided to Respondent contain reference to COMFORTCLUB.

INTERROGATORY NO.-6:
Describe Respondent's relationship with Petitioner, SGI, and AirTime 500.

ANSWER:
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Respondent objects to the Petitioner’s First Set of Interrogatories in their entirety given the date of actual
delivery and service of the Petitioner’s discovery requests, which was July 2, 2014. Discovery in this case
closed on June 4, 2014, Petitioner’s discovery requests include a June 4, 2014 service date, but Respondent
did not receive Petitioner’s discovery requests until July 2, 2014. Through no fault of Respondent’s,
Respondent received Petitioner’s discovery requests néax]y 30 days following the close of discovery in this
case. Given the delay in service, and the lack of a stipulation between the parties to extend the discovery
period in this case, Respondent objects to Petitioner’s discovery requests in their entirety. The discovery
devices, namely, discovery depositions, interrogatories, requests for production of documents and things,
and requests for admission, are available for use only during the discovery period. See Smith International,
Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v. Gulf Oil Corp., 198

UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely request for discovery.
TBMP § 403.01.

Respondent objects to the extent this request asks for information that the requesting party has had ample

opportunity to discover on its own. FED. R. CIv. P. 26(b)}2)C)(ii); dvirgan v. Hull, 932 F.2d 1572, 1580
(11th Cir. 1991). Respondent also objects to the extent this request calls for speculation on the part of
Respondent with respect to the various entities named above. Respondent has no relationship with

AirTime500. Respondent is a former member of AirTime 500, and is no longer a member.

INTERROGATORY NO. 7:

Describe and list all agreements between Respondent and Petitioner, Respondent and SGI, Respondent and
AnTime 500, including without limitation all Acknowledgements of Non-Solicitation Policy or

Confidentiality Agreements executed by Respondent.

ANSWER:

Respondent objects to the Petitioner’s First Set of Interrogatories in their entirety given the date of actual
delivery and service of the Petitioner’s discovery requests, which was July 2, 2014. Discovery in this case
closed on June 4, 2014. Petitioner’s discovery requests include a June 4, 2014 service date, but Respondent
- did not receive Petitioner’s discovery requests until July 2, 2014. Through no fault of Respondent’s,
Respondent received Petitioner’s discovery requests nearly 30 'days following the close of discovery in this
case. Given the delay in service, and the lack of a stipulation between the parties to extend the discovery
period in this case, Respondent objects to Petitioner’s discovery requests in their entirety. The discovery

devices, namely, discovery depositions, interrogatories, requests for production of documents and things,
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and requests for admission, are available for use only during the discovery period. See Smith Miternational,
Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhope- Poulenc Industries v. Gulf Qil Corp., 198
UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely request for discovery.
TBMP § 403.01. |

Respondent objects to the extent this request asks for information that the requesting party has had ample
opportunity to discover on its own. FED. R. CIV. P. 26(bY2NC)(); Avirgan v. Hull, 932 F.2d 1572, 1580
(11th Cir. 1991). Respondent also objects to the extent this request calls for speculation on the part of
Respondent with respect to the various entities named above. Respondent is a former member of
AirTime500. Respondent is not affiliated with any other entity listed above. Respondent was a paying
member 0f AirTime 500 and has spent approximately $110,000 over the course of 6 years as a member.
Respondent believes he has signed a total of two (2) agreements with AirTime500. Respondent does not
recall what those documents were called, but they were the initial membership document and an additional
document relating to the extension of that initial membership. Respondent believes these materials are in

‘Petitioner’s possession.

INTERROGATORY NOQ. 8:

Describe all goods and services with which Respondent's Mark has been, is intended to be, or is currently

used and, for each good or service identified:

(a) state the date of first use anywhere and the date of first use in commerce and the nature of
that first use in commerce; |

(b) describe any periods of non-use;

(c) describe the distribution system for each such good or service including the channels of
trade in which such good or service is or will be distributed;

(d) describe the methods by which Respondent has advertised or promoted the sale of each
good or service, including, without limitation, the types of media in which such advertising and promotion

has been conducted;

{e) identify and describe the geographic scope of any advertising and sales for each good or
service provided; ' ‘
(f) identify all instances of use of Respondent's Mark by Respondent or Respondent's

licensees, including use in marketing materials, internal materials, and Respondent's websites.

ANSWER:
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Respondent objects to the Petitioner’s First Set of Interrogatories in their entirety given the date of actual
delivery and service of the Petitioner’s discovery requests, which was July 2, 2014. Discovery in this case
closed on June 4, 2014, Petitioner’s discovery requests include a June 4, 2014 service date, but Respondent
did not receive Petitioner’s discovery requests until July 2, 2014. Through no fault of Respondent’s,
Respondent received Petitioner’s discovery requests nearly 30 days following the close of discovery in this
case. Given the delay in service, and the lack of a stipulation between the partiés to extend the discovery
period in this case, Respondent objects to Petitioner’s discovery requests in their entirety. The discovery
devices, namely, discovery depositions, interrogatories, requests for production of documents and things,
and requests for admission, are available for use only during the discovery period. See Smith International,
Ine. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v. Gulf Oil Corp., 198

UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely request for discovery.
TBMP § 403.01. |

Subject to the foregoing objection and without waiving same, Respondent has used the COMFORTCLUB -
mark continuously since, at least as early as January 18, 2008, possibly earlier. Respondent has used the
COMFORTCILUB Mark in commerce since January 18, 2008. Respondent has had no periods of non-use.
Respondent has the used the Mark as described in the description on file with the U.S. Trademark Office.
Respondent has used the Mark continuously in its printed promotional materials and its marketing materials.

Respondent has used the Mark on its website since some time in January 2008,

INFERROGATORY NO. 9:

Describe all facts and identify all documents and things relating to and showing Respondent's use of
Respondent's Mark in commerce before and after Mr. Charles Barnaby's execution of the Success Academy l

"Acknowledgement of Non-Solicitation Policy™ dated March 17, 2008.

ANSWER:

Respondent objects fo the Petitioner’s First Set of Interrogatories in their entirety given the date of actual
delivery and service of the Petitioner’s discovery requests, which was July 2, 2014. Discovery in this case
closed on June 4, 2014. Petitioner’s discovery requests include a June 4, 2014 service date, but Respondent
did not receive Petitioner’s discovery requests until July 2, 2014. Through no fault of Respondent’s,
Respondent received Petitioner’s discovery requests nearly 30 days following the close of discovery in this
case. Given the delay in service, and the lack of a stipulation between the parties to extend the discovery

period in this case, Respondent objects to Petitioner’s discovery requests in their entirety. The discovery
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devices, namely, discovery depositions, interrogatories, requests for production of documents and things,
and requests for admission, are available for use only during the discovery period. See Smith International,
Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v. Gulf Oil Corp., 198
UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely request for discovery.
TBMP § 403.01.

Subject to the foregoing objections and without waiving the same, Respondent has used the
COMFORTCLUB mark continuously and consistently since, at least as early as January 22, 2008. See

Respondent’s responses to Interrogatories Nos. 1, 2, 8, et seq.

INTERROGATORY NO. 10:

Identify and describe the types of customers to whom Respondent has provided or is providing COMFORT
CLUB services and, for each type of customer:

(a) indicate the approximate fractional or percentage dollar volume of sales to each type of

customer; and

) state the method by which Respondent has provided or is providing services identified
with Respondent' s Mark, including without limitation, channels of trade utilized or being utilized by
Respondent,
ANSWER:

Respondent objects to the Petitioner’s First Set of Interrogatories in their entirety given the date of actual
delivery and service of the Petitioner’s discovery requests, which was July 2, 2014. Discovery in this case
closed on June 4, 2014. Petitioner’s discovery requests inchude a June 4, 2014 service date, but Respondent
did not receive Petitioner’s discovery requests until July 2, 2014. Through no fault of Respondent’s,
Respondent received Petitioner’s discovery requests nearly 30 days following the close of discovery iu this
case. Given the delay in service, and the lack of a stipulation between the parties to extend the discovery
period in this case, Respondent objects to Petitioner’s discovery requests in their entirety. The discovery
devices, namely, discovery depositions, interrogatories, requests for production of documents and things,
and requests for admission, are available for use only during the discovery period. See Smith International,
Inc. v. Olin Corp., 201 USPQ 250 (TTAR 1978), and Rhone- Poulenc Industries v. Gulf Oil Corp., 198
UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely request for discovery.
TBMP § 403.01.
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Respondent also objects to the extent this request calls for speculation on the part of Respondent. Subject to
the foregoing objections and without waiving the same, Respondent has used the COMFORTCLUB mark
continuously and consistently since, at least as early as January 22, 2008 and has sold membership

agreements to residential and commercial air conditioning and heating clients.

INTERROGATORY NO. 11:

State the annual revenues generated in connection with Respondent’s services offered under Respondent's

Mark from the date of first use to present.

ANSWER:

Respondent objects to the Petitioner’s First Set of Interrogatories in their entirety given the date of actual
delivery and service of the Petitioner’s discovery requests, which was July 2, 2014. Discovery in this case
closed on June 4, 2014. Petitioner’s discovery requests include a June 4, 2014 service date, but Respondent
did not receive Petitioner’s discovery requests until July 2, 2014. Through no fault of Réspondent’s,
Respondent received Petitioner’s discovery requests nearly 30 days following the close of discovery in this
case, Given the delay in service, and the lack of a stipulation between the parties to extend the discovery
period in this case, Respondent objects to Petitioner’s discovary requests In their entirety., The discovery
devices, namely, discovery depositions, interrogatories, requests for production of documents and things,
and requests for admission, are available for use only during the discovery period. See Smith International,
Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v. Gulf Oil Corp., 198

UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely request for discovery.
TBMP § 403.01.

Respondent objects to the extent this request asks for information that the requesting party has had ample

opportunity to discover on its own. FED. R. CIV. P. 26(b)(2)(C)(); Avirgan v. Hull, 932 F.2d 1572, 1580
(11th Cir. 1991).

Respondent also objects to the extent this request calls for speculation on the part of Respondent. Subject to
the foregoing objections and without waiving the same, Respondent has used the COMFORTCLUB mark
continuously and consistently since, at least as early as January 22, 2008. Since 2008, Respondent has
generated the following income solely from the sales of Comfort Clubs under its COMFORTCLURB Mark.

(These amounts do not include revenue generated from maintenance performed in the course of maintaining
the memberships.)

2008 - .$601.00
2009 - $950.00
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2010 - $1,897.00
2011 - $5,354.00
2012 - $7,289.00
2013 -$9,773.00
2014 - $5,075.00

INTERROGATORY NO. 12:
State whether any search, inquiry, investigation, or marketing survey has been or is being condneted relating
to the availability, registrability, or enforceability of Respondent's Mark and, if so, for each identify ail

documents relating to the search or investigation including, but not limited to, each report referring to or

reflecting the search or investigation.

ANSWER:

Respondent objects to the Petitioner’s First Set of Interrogatories in their entirety given the date of actual
delivery and service of the Petitioner’s discovery requests, which was July 2, 2014. Discovery in this case
closed on June 4, 2014. Petitioner’s discovery requests include a Tune 4, 2014 service date, but Respondent
did not receive Petitioner’s discovery requests until July 2, 2014. Through no fault 6f Respondent’s,
Respondent received Petitioner’s discovery requests nearly 30 days following the close of discovery iu this
case. Given the delay in service, and the lack of a stipulation between the parties to extend the discovery
period in this case, Respondent objects to Petitioner’s discovery requests in their entirety. The discovery
devices, namely, discovery depositions, interrogatories, requests for production of documents and things,
and requests for admission, are available for use only during the discovery period. See Smith International,
Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries . Guif Oil Corp., 198

UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an wntimely request for discovery.
TBMP § 403.01.

Respondent objects to the: extent this request asks for information that the requesting party has had ample
opportunity to discover on its own. FED. R, CIV. P. 26(b}2H(C)(1); Avirgan v. Hull, 932 F.2d 1572, 1580
(11th Cir. 1591).

Respondent also objects to the extent this request calls for speculation on the part of Respondent with
respect to whether a “search, inquiry, investigation, or ﬁmkeﬁng survey has been or is being conducted
relating to the availability, registrability, or enforceability of Respoﬁdent’s Mark”. Respondent’s
COMFORTCLUB mark has been in use since at least as early as Janmary 2008. Prior to fully developing
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marketing materials for Respondent’s mark, Respondent, through Charlie Bammaby and' Sheiby Cuellar
searched the internet, the U.S. Patent & Trademark records, and generally conducted an online search to
confirm that no one else was using the COMFORTCLUB Mark. No other uses of the Mark were found.

Respondent does not have documents related to these searches, but would refer Petitioner to Respondent’s

U.S. federal trademark application.

INTERROGATORY NO. 13:

Describe in detail all instances in which Respondent has received objections or misdirected inquiries

regarding its use and/or application for Respondent's Mark.

ANSWER:

Respondent objects to the Petitioner’s First Set of Interrogatories in their entirety given the date of actual
delivery and service of the Petitioner’s discovery requests, which was July 2, 2014. Discovery in this case
closed on June 4, 2014. Petitioner’s discovery requests include a June 4, 2014 service date, but Respondent
did not receive Petitioner’s discovery requests until July 2, 2014. Through no fault of Respondent’s,
Respondent received Petitioner’s discovery requests nearly 30 days following the close of discovery in this
case. Given the delay in service, and the lack of a stipulation between the parties to extend the discovery
period in this case, Respondent objects to Petitioner’s discovery requests in their entirety. The discovery
devices, namely, discovery depositions, interrogatories, requests for production of documents and things,
and requests for admission, are available for use only during the discovery period. See Smith International,
Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v. Guif Oil Corp., 198

UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely request for discovery.
TBMP § 403.01.

Respondent objects to the extent this request asks for information that the requesting party has had ample
opportunity to discover on its own. FED. R. CIv. P. 26(b)(2)(C)(11); Avirgan v. Huil, 932 ¥.2d.1572, 1580
(11th Cir. 1991).

Respondent objects to this request to the extent it is vague, ambignous and confusing. Respondent does not
understand the request as drafted. Respondent also objects to the extent this request calls for speculation on
the part of Respondent with respect to “instances in which Respondent has received objections or
misdirected inquiries regarding its use and/or application for Respondent's Mark.” Subject to the foregoing

and without waiving same, Respondent is not aware of any objections or misdirected inquiries regarding its
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use of its Mark.

INTERROGATORY NO. 14:

Desctibe in detail all facts and identify all documents and things relating to any alleged association between
Petitioner and Respondent.

ANSWER:

Respondent objects to the Petitioner’s First Set of Interrogatories in their entirety given the date of actual
delivery and service of the Petitioner’s discovery requests, which was July 2, 2014. Discovery in this case
closed on June 4, 2014. Petitioner’s discovery requests inciude a June 4, 2014 service date, but Respondent
did not receive Petitioner’s discovery requests until July 2, 2014. Through no fault of Respondent’s,
Respondent received Petitioner’s discovery requests nearly 30 days following the close of discovery in this
case. Given the delay in service, and the lack of a stipulation between the parties to extend the discovery
period in this case, Respondent objects to Petitioner’s discovery requests in their entirety. The discovery
devices, namely, discovery depositions, interrogatories, requests for production of documents and things,
and requests for admission, are available for use only during the discovery period. See Smith International,
Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v. Gulf Oil Corp., 198
UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely request for discovery.
TBMP § 403.01.

Respondent objects to the extent this request asks for information that the requesting party has had ample

opportunity to discover on its own. FED. R. CIV. P. 26(b)(2)(C)(i); 4virgan v. Hull, 932 F.2d 1572, 1580
(11th Cir. 1991).

INTERROGATORY NO, 15:

Identify any members of the public known to Respondent to have been or who may have been confused
with respect to Respondent's Mark as a result of, or with respect to, the use by Petitioner of the mark
COMFORT CLUB; and:

(=) Describe each such instance of confusion; and
(b) Identify any persons who can testify regarding each such instance;
ANSWER:

Respondent objects to the Petitioner’s First Set of Interrogatories in their entirety given the date of actual
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delivery and service of the Petitioner’s discovery requests, which was July 2, 2014. Discovery in this case
closed on June 4, 2014. Petitioner’s discovery requests include a June 4, 2014 service date, but Respondent
did not receive Petitioner’s discovery requests until July 2, 2014. Through no fault of Respondent’s,
Respondent received Petitioner’s discovery requests nearly 30 days following the close of discovery in this
case. Given the delay .in service, and the lack of a stipulation between the parties to extend the discovery
period in this case, Respondent objects to Petitioner’s discovery requests in their entirety. The discovery
devices, namely, discovery depositions, interrogatories, requests for production of documents and things,
and requests for admission, are available for use only during the discovery period. See Smith International,
Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- IPouZenc Industries v. Guif Oil Corp., 198

UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely request for discovery.
TBMP § 403.01.

Respondent objects to the extent this request asks for information that the requesting party has had ample

opportunity to discover on its own. FED. R. CIV. P. 26(b)(2)C)(ii); Avirgan v. Huli, 932 F.2d 1572, 1580
(11th Cir. 1991).

Respondent objects to this request to the extent it is vague, ambiguous and confusing. Respondent does not
understand the request as drafted. Respondent also objects to the extent this request calls for speculation on

the part of Respondent with respect to “any members of the public known to Respondent to have been or
" who may have been confused with respect to Respondent's Mark as a result of, or with respect to, the use by
Petitioner of the mark COMFORT CLUB.” Subject to the foregoing and without waiving same,

Respondent is not aware of any members of the public to have been or who may have been confused with

respect to Respondent’s Mark.

INTERROGATORY NO. 16:

Identify each person that was a potential customer of Respondent who would have recsived any advertising

or marketing material displaying Respondent's Mark.

ANSWER:

Respondent objects to the Petitioner’s First Set of Interrogatories in their entirety given the date of actual
delivery and service of the Petitioner’s discovery requests, which was July 2, 2014. Discovery in this case
closed on June 4, 2014. Petitioner’s discovery requests include a June 4, 2014 service date, but Respondent

did not receive Petitioner’s discovery requests until July 2, 2014. Through no fault of Respondent’s,
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Respondent received Petitioner’s discovery requests nearly 30 days following the close of discovery in this
case. Given the delay in service, and the lack of a stipulation between the parties to extend the discovery
period in this case, Respondent objects to Petitioner’s discovery requests in their entirety. The discovery
devices, namely, discovery depositions, interrogatories, requests for production of documents and things,
and requests for admission, are available for use only during the discovery period. See Smith International,
Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v. Gulf Oil Corp., 198

UPSQ 372 (TTAB 1978), Responden’_z has no obligation to respond to an untimely request for discovery.
TBMP § 403.01. ‘

Respondent objects to the extent this request asks for information that the requesting party has had ample
opportunity to discover on its own. FED. R. CIv. P. 26(b)2)(C)(ii); Avirgan v. Hull, 932 .2d 1572, 1580
(11th Cir. 1991). Respondent also objects to the extent this request calls for speculation on the part of
Respondent with respect to “potential cusfomers” of Bamaby’s regarding the advertising or marketing of
Respondent’s Mark. Respondent has been using the COMFORTCLUB mark continuously since 2008, a
full five (5) years prior to Petitioner’s Petition for Cancellation. Given number of years that Respondent has
continuously used the COMFORTCLUB mark, Respondent would be forcad to speculate in order to answer
this request. Respondent also objects to the extent this request places an undue burden on Respondent that
outweighs its likely benefit. FED. R. CIV. P. 26(b)(2)(C)(iii). Respondent also objects to the extent this
request 1s overly broad and it inquires into matters that go beyond what is relevant to the parties’ claims or
defenses. FED. R. CIv. P. 26(b)(1). Respondent also objects to the extent this request is not relevant to the
claims of Petitioner. FED. R. CIV. P. 26(b)(1).

INTERROGATORY NO.17:

Describe Respondent's present or future plans to market goods and/or services offered under Respondent's

Mark beyond the scope of that which Respondent currently offers.

ANSWER:

Respondent objects to the Petitioner’s First Set of Interrogatories in their entirety given the date of actual
delivery and service of the Petitioner’s discovery requests, which was July 2, 2014, Discovery in this case
closed on June 4, 2014. Peétitioner’s discovery requests include a June 4, 2014 service date, but Respondent
did not receive Petitioner’s discovery requests until July 2, 2014. Through no fault of Respondent’s,
Respondent received Petitioner’s discovery requests nearly 30 days following the close of discovery in this

case. Given the delay in service, and the lack of a2 stipulation between the parties to extend the discovery
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period in this case, Respondent objects to Petitioner’s discovery requests in their entirety. . The discovery
devices, namely, discovery depositions, interrogatories, requests for production of documents and things,
and requests for admission, are available for use only during the discovery period. See Smith International,
Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v. Gulf Oil Corp., 198

UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely request for discovery.
TBMP § 403.01.

Respondent cbjects to the extent this request asks for information that the requesting party has had ample
opportunity to discover on its own. FED. R. C1v. P. 26(b}(2)(C)(il); Avirgar v. Hull, 932 F.2d 1572, 1580
(11th Cir. 1991). Respondent also objects to the extent this request calls for speculation on the part of
Respondent with respect to “future plans” of Barnaby’s regarding the advertising or marketing of
“Respondent’s Mark beyond the scope of that which Respondent currently offers.” Respondent has been
using the COMFORTCLUB mark continuously since, at least January 2008, a full five (5) years prior to
Petitioner’s Petition for Cancellation. Respondent has no present plans o change the way in which it uses

its Mark. Respondent has assigned its Mark to McAfee Heating & Air Conditioning, Inc. and is operating
under a perpetual license from McAfee.

INTERROGATORY NO. 18:

State the date of, and describe in detail the circumstances of, when you first became aware of Petitioner's
Mark.

ANSWER:

Respondent objects to the Petitioner’s First Set of Interrogatories in their entirety given the date of actual
delivery and service of the Petitioner’s discovery requests, which was July 2, 2014. Discovery in this case
closed on June 4, 2014. Petitioner’s discovery requests include a June 4, 2014 service date, but Respondent
did not receive Petitioner’s discovery requests until July 2, 2014. Through no fault of Respondent’s,
Respondent received Petitioner’s discovery requests nearly 30 days following the close of discovery in this
case. Given the delay in service, and the lack of a stipulation between the parties to extend the discovery
period in this caSe, Respondent objects to Petitioner’s discovery requests in their entirety. The discovery
devices, namely, discovery depositions, interrogatories, requests for productibn of documents and things,
and requests for admission, are available for use only during the discovery period. See Smith International,
Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v. Gulf Oil Corp., 198
UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely request for discovery. .
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TBMP § 403.01.

Respondent objects to the extent this request asks for information that the requesting party has had ample
opportunity to discover on its own. FED. R. CIV. P. 26(b)(2)(C)(ii); Avirgan v. Hull, 932 F.2d 1572, 1580
(11th Cir. 1991). Respondent also objects to the extent this 'request calls for speculation on the pasrt of
Respondent with respect to “Petitioner’s Mark”. As set forth in Respondent’s Answer, Respondent denies
Petitioner owns the COMFORTCLUB Mark. Respondent has been using the COMFORTCLUR mark
continuously éince, at least Jannary 2008, a full five (5) years prior to Petitioner filing its Petition for
Cancellation. Subject to the foregoing objections, and without wajving same, Respondent first became
aware of Petitioner’s infringement of Respondent’s trademark while conducting an online search some time
in 2009,

INTERROGATORY NO. 19:
State all facts on which Respondent relies in support of the allegation in its application for U.S. Registration
No. 3,618,331 that "to the best of his‘her knowledge and belief no other person, firm, corporation, or

association has the right to use the mark in commerce, either in the identical form thereof or in such near

resemblance thereto as to be likely, when used on or in connection with the goods/services of such other

person, to cause confusion, or to cause mistake, or to deceive...."

ANSWER:
Respondent objects to the Petitioner’s First Set of Interrogatories in their entirety given the date of actual
delivery and service of the Petitioner’s discovery requests, which was July 2, 2014. Discovery in this case
closed on June 4, 201_4. Petitioner’s discovery requests include a June 4, 2014 service date, but Respondent
did not receive Petitioner’s discovery requests until July 2, 2014. Through no fault of Respondent’s,
Respondent received Petitioner’s discovery requests nearly 30 days following the close of discovery in this
case. Given the delay in service, and the lack of a stipulation between the parties to extend the discovery
period in this case, Respondent objects to Petitioner’s discovery requests in their entirety. The discovery
devices, namely, discovery depositions, interrogatories, requests for production of documents and things,
and requests for admission, are available for use only during the discovery period. See Smith International,
Ane. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v. Guif Oil Corp., 193
UPSQ 372 (TTAB 1978). Respondent has no obligation to respond 1o an untimely request for discovery.
TBMP § 403.01.
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Respondent objects to the extent this request asks for information that the requesting party has had ample
opportunity to discover on its own. FED. R. C1v. P. 26(b)(2)C)(ii); Avirgan v. Huil, 932 F.2d 1572, 1580
(11th Cir. 1991). Respondent also objects to the extent this request is vague, ambignous and confusing as
written. Respondent also objects to the extent the request is misleading and is meant to mislead and confise
Respondent, in that the “allegation™ as set forth above, is language set forth in the federal trademark
registration materials and application, as adopted by the U.S. Patent and Trademark Office, and is not an
independent assertion made by Respondent, absent Respondent’s acknowledgement at the time it filed for
the registration of its Mark, that it was the entity entitled to the registration and use of the
COMFORTCLUB mark. Respondent developed the COMFORTCLUB Mark independent of Petitioner, as

set forth in Interrogatory No. 1, Interrogatory No. 2, et seq. and as Mr. Barnaby would expound upen in a
deposition in this case.

INFERROGATORY NO, 20;

State all facts on which Respondent relies in support of the allegation in its application for U.S. Registration
No. 3,618,331 for COMFORTCLUB that Respondent was the rightful "owner of the trademarl/service

mark sought to be registered.”

ANSWER:

Respondent objects to the Petitioner’s First Set of Interrogatories in their entirety given the date of actual
delivery and service of the Petitioner’s discovery requests, which was July 2, 2014. Discovery in this case
closed on June 4, 2014, Petitioner’s discovery requests include a June 4, 2014 service date, but Respondent
did not receive Petitioner’s discovery requests until July 2, 2014. Through no fault of Respondent’s,
Respondent received Petitioner’s discovery requests nearly 30 days following the close of discovery in this
case. Given the delay in service, and the lack of a stipﬁ]aﬁon between the parties to extend the discovery
period in this case, Respondent objects to Petitioner’s discovery requests in their entirety. The discovery
devices, namely, discovery depositions, interrogatories, requests for production of documents and things,
and requests for admission, are available for use only during the discovery period. See Smith International,
Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v. Gulf Oil Corp., 198

UPSQ 372 (TTAB 1978). Respondent has no obligation io respond to an untimely request for discovery.
TBMP § 403.01. '

Respondent objects to the extent this request asks for information that the requesting party has had ample
opportunity to discover om its own. FED. R. CIv. P. 26(bY(2)C)GD); dvirgan v. Hull, 932°F.2d 1572, 1580
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(11th Cir. 1991). Respondent also objects to the extent this request is vague, ambiguous and confusing as
written. Respondent also objects to the extent the request is misleading and is meant to mislead and confuse
Respondent, in that the “allegation” as set forth above, is language set forth in the federal trademark
registration materials and application, as adopted by the U.SI. Patent and Trademark Office, and is not an
independent assertion made by Respondent, absent Respondent’s acknowledgement at the time it filed for
the registration of its Mark, that it was the entity entitled to the registration and use of the
COMFORTCLUB mark. Respondent also objeéts to the extent this request places an undue burden on
Respondent that outweighs its likely benefit. FED. R. CIV. P. 26(b)(2)(C)(iii). Respondent also objects to
the extent this request is overly broad and it inquires into matters that go beyond what is relevant to the
parties’ claims or defenses. FED. R. CIv. P. 26(b)(1). Respondent also objects to the extent this request is
not relevant to Peﬂﬁoner’s claims.

INTERROGATORY NO. 21:

Identify all interactions Respondent had with Petitioner or Petitioner's legal representatives prior to the
filing of its application for U.S. Registration No. 3,618,331.

ANSWER:

Respondent objects to the Petitioner’s First Set of Interrogatories in their entirety given the date of actual
delivery and service of the Petitioner’s discovery requests, which was July 2, 2014. Discovery in this case
closed on June 4, 2014. Petitioner’s discovery requests include a June 4, 2014 service date, but Respondent
did not receive Petitioner’s discovery requests until July 2, 2014. Through no fault of Respondent’s,
Respondent received Petitioner’s discovery requests nearly 30 days following the close of discovery in this
case. Given the delay in service, and the lack of a stipulation between the parties to extend the discovery
period in this case, Respondent objects to Petitioner’s discovery requests in their entirety. The discovery
devices, namely, discovery depositions, interrogatories, requests for production of documents and things,
and requests for admission, are available for use only during the discovery period. See Smith International,
Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v. Gulf Oil Corp., 198

UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely request for discovery.
TBMP § 403.01.

Respondent objects to the extent this request asks for information that the requesting party has had ample
opportunity to discover on its own. FED. R. CIv. P. 26(b)(2)(C)(i); Avirgan v. Hull, 932 F.2d 1572, 1580
(11th Cir. 1991). Respondent also objects to the extent this request is vague, ambiguous and confusing as
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written. Respondent also objects to the extent this request is overly broad and it inquires into matters that
go beyond what is relevant to the parties’ claims or defenses. FED. R. CIv. P. 26(b)(1). Respondent also

objects to the extent this request is not relevant to Petitioner’s claims.

INTERROGATORY NOQ. 22:

Describe all facts and identify all documents and things upon which Respondent bases its denials in

Respondent's Answer to the Petition to Cancel in this proceeding.

ANSWER:

Respondent objects to the Petitioner’s First Set of Interrogatories in their entirety given the date of actual
delivery and service of the Petitioner’s discovery requests, which was July 2, 2014. Discovery in this case
closed on June 4, 2014. Petitioner’s discovery requests include a June 4, 2014 date, but Respondent did not
receive Petitioner’s discovery requests until July 2, 2014. Through no fault of Respondent’s, Respondent
received Petitioner’s discovery requests nearly 30 days following the close of discovery in this case. Given
the delay in service, and the lack of a stipulation between the parties to extend the discovery period in this
case, Respondent objects to Petitioner’s discovery requests in their entirety. The discovery devices, namely,
discovery depositions, interrogatories, requests for production of documents and things, and requests for
admission, are available for use only during the discovery period. See Smith International, Inc. v. Olin
Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Indus‘trlies v. Gulf il Corp., 198 UPSQ 372

(TTAB 1978). Respondent has no obligation to respond to an untimely request for discovery. TBMP §
403.01.

Respondent objects to this interrogatory because it asks for opinions and contentions and is premature until
additional discovery is conducted, including, but not limited to, the service of business records affidavits or
certified business records requests, depositions on written questions, and the depositions of known, or
unknown, fact witnesses are conducted and/or completed. Fed. R. Civ. P. 33(a)(2); see Kartman v. State

Farm Mutl. Auto. Ins. Co., 247 FR.D. 561, 566 (S.D. Ind. 2007); see also O2 Micro Int'l v. Monolithic
Power Sys. 467 F. 3d 1355, 1365 (Fed. Cir. 2006).

Respondent declines to provide a narrative answer to this interrogatory because the interrogatory asks for

information that is available from its business and electronically stored records. Fed. R. Civ. P. 33(d).

Subject to the foregoing objections and without waiving same, in drafting Respondent’s Answer,
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Respondent denied the facts and claims in the numbered paragraphs corresponding to Petitioner’s Petition to

Cancel that were untrue and with which Respondent could not agree.

Namely, in Paragraph’s 1-3, from Petitioner’s Petition té Cancel, Petitioner alleges that it owns the
trademark COMFORTCLUB, Application No. Application No. 85/880911, filed March 20, 2013.
Petitioner does not own the Mark and has since abandoned its U.S. Trademark application. Petitioner also
claims it owns the COMFORTCLUB mark, has been using it since 2006. Respondent denied this paragraph
because it is untrue. It is untrue, because Petitioner has failed to produce any evidence that is has nsed the
Mark since 2006, and Petitioner filed an application with the U.S. Trademark Office on March 20, 2013,
alleging as its filing basis, an intent to use the COMFORTCLUB mark in commerce, rather than actual use,
which indicates that as of March 20, 2013, Petitioner was not using the COMFORTCLUB Mark in

commerce.

Petitioner’s U.S. Trademark Application No. 85/880911 was abandoned by Petitioner. Petitioner willfully
made false statements knowing they were punishable by fine or imprisonment, or both, under 18 U.S.C.
Section 1001. Despite such knowledge, Petitioner willfully filed a federal trademark application, filed
under 15 U.S.C. Section 1051(b), asserting that it believed it was entitled to use the Mark in commerce and
that no other entity, including Respondent, had the right to use the Mark in commerce. This was a willfully

false statement made by Petitioner in March 2013, Just shortly before filing its Petition to Cancel.

Petitioner’s Petition to Cancel contradicts even the most basic representations made by Petitioner in the
written proceedings and verbal discussions in this case, including it’s alleged date of first use in its Petition
to Cancel of sometime in 2006, however the COMFORTCLUB mark was allegedly being used by
Petitioner’s franchisee’s between 2003 to 2008 throughout the State of Texas. See Petitioner’s Petition to
Cancel, para. 7.

Petitioner signed a sworn declaration before the U.S. Trademark Office, and was warned that willful false
statements and the like so made are punishable by fine or imprisonment, or both, under 18 U.S.C. Section
1001. Petitioner also declared under oath that under 15 U.S.C. Section 105 1(b), (1) it believed it was
eniitled to use such mark in commerce; (2) that to the best of its knowledge and belief no other person, firm,
corporation, or assbciation has the right to use the mark in commerce, either in the identical form thereof or
in such near resemblance thereto as to be likely, when used on or in connection with the goods/services of

such other person, to cause confusion, or to cause mistake, or to deceive; and (3) that all statemments made of
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his/her own knowledge are true; and that all statements made on information and belief are believed to be
true. Not only did Petitioner abandon its federal trademark application, but it has failed to provide any
evidence it used the COMFORTCLUB Mark in commerce since 2006, and there are zero documents
attached as exhibits to Petitioner's Petition to Cancel indicating any use by Petitioner of the
COMFORTCLUB mark as early as 2003, or from 2003 to 2008.

Additionally, According to documents produced by Petitioner in this case, Petitioner’s first date of use was
approximately January 21, 2008, and its alleged use of the Mark on, or about January 21, 2008, appear in
internal marketing materials that were never provided to Respondent. Petitioner’s own documents directly

confradict its claims In its Petition for Cancellation that it believes it used the Mark some time in 2006.

Respondent also bases its affirmative defenses on the timing of Petitioner’s Petition for Cancellation, which

was filed well over five (5) years after Respondent began using the COMFORTCLUB mark in commerce.

Respondent was never a One Hour franchisee and never attended any meeting whereat One Hour marketing

materials were distributed.

Respondeni’s date of first use of its COMFORTCLUB mark precedes the date of any applicable

membership agreement entered into between Respondent and Petitioner.

Respondent declines to provide a further narrative answer to this interrogatory because the interrogatory
asks for information that is available from the Petition to Cancel and Answer and Affirmative Defenses, or

is best addressed via a deposition. Fed. R. Civ. P. 33(d).

INTERROGATORY NO. 23:

Describe all facts and identify all documents and things upon which Respondent bases its Affirmative

Defenses in Respondent 's Answer 1o the Petition to Cancel in this proceeding.

ANSWER:

Respondent objects to the Petitioner’s First Set of Interrogatories in their entirety given the date of actual
delivery and service of the Petitioner’s discovery requests, which was July 2, 2014. Discovery in this case
closed on June 4, 2014. Petitioner’s discovery requests include a June 4, 2014 service date, but Respondent

did not receive Petitioner’s discovery requests until July 2, 2014. Through no fault of Respondent’s,
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Respondent received Petitioner’s discovery requests nearly 30 days following the close of discovery in this
case. Given the delay in service, and the lack of a stipulation between the parties to extend the discovery
period in this case, Respondent objects to Petitioner’s discovery requests in their entirety. The discovery
devices, namely, discovery depositions, interrogatories, requests for production of documents and things,
and requests for admission, are available for use only during the discovery period. See Smith International,
Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v. Gulf Oil Corp., 198
UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely request for discovery.
TBMP § 403.01.

Respondent declines to provide a narrative answer to this interrogatory because the interrogatory asks for
information that is available from its business and electronically stored records. Fed. R. Civ. P. 33(d).
Subject to this objection, see documents produced by Respondent in response to Requests for Production in
this proceeding. Respondent objects to this request to the extent it is over broad and unduly burdensome.
Subject to the foregoing objections and without waiving the same, Respondent relies on:

(1) its business records, (2) documents produced by Petitioner in this case, (3) conversations Respondent
has had with Petitioner’s agents or employees, (4) representations made by Petitioner and its employees, (5)
representations made by Peﬁtioner’s attorneys during the pendency of this matter and prior to the initiation
of this matter, (6) Respondent’s federal trademark application and registration materials, and (N
Respondent’s memory, (8) Petitioner’s federal trademark application and the corresponding file materials,
(9) Petitioner’s abandonment of its federal trademark registration, (10) any and all documents that Petitioner
may produce in this case, or identify in its Disclosures, discovery documents, pretrial disclosures, or other
matertals filed in this proceeding. This interrogatory calls for a narrative from Respondent and to the extent
Respondent has inadvertently failed to recall each and every single document, fact, or circumstance upon
which it relies in defending against Petitioner’s baseless claims, Respondent specifically reserves the right

to supplement and amend this response.

INTERROGATORY NO. 24:

Identify all persons having knowledge of the denials asserted in Respondent's Answer to the Petition to

Cancel, and describe the substance of those persons’ knowledge.

ANSWER:
Respondent objects to the Petitioner’s First Set of Interrogatories in their entirety given the date of actual
delivery and service of the Petitioner’s discovery requests, which was July 2, 2014. Discovery in this case
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closed on June 4, 2014, Petitioner’s discovery requests include a June 4, 2014 date, but Respondent did not
receive Petitioner’s discovery requests until July 2, 2014. Through no fault of Respondent’s, Respondent
received Petitioner’s discovery requests nearly 30 days following the close of discovery in this case. Given
the delay in service, and the lack of a stipulation between the parties to extend the discovery period in this
case, Respondent objects to Petitioner’s discovery requests in their entirety. The discovery devices, namely,
discovery depositions, interrogatories, requests for production of documents and things, and requests for
admission, are available for use only during the discovery period. See Smith International, Inc. v. Olin
Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v. Guif Qil Corp., 198 UPSQ 372

(TTAB 1978). Respondent has no obligation to respond to an untimely request for discovery. TBMP §
403.01.

Respondent objects fo this interrogatory because it asks for opinions and contentions and is premature until
additional discovery is conducted, incheding, but not limited to, the service of business records affidavits or
certified business records requests, depositions on written questions, and the depositions of known, or
unknown, fact witnesses are conducied and/or completed. Fed. R. Civ. P. 33(a)(2); see Kartman v. State
Farm Mutl. Auto. Ins. Co., 247 FR.D. 561, 566 (8.D. Ind. 2007); see also 02 Micro Int’l v. Monolithic
Power Sys., 467 F.3d 1355, 1365 (Fed. Cir. 2006).

Respondent declines to provide a narrative answer to this interrogatory because the interrogatory asks for
information that is av.ailabie from its business and electronically stored records. Fed. R. Civ. P. 33(d).
Respondent objects to this request to the extent it is over broad and undﬁly burdensome. Respondent also
objects to the extent this request calls for speculation by Respondent as to each and every individual who
may have knowledge about Respondent’s prior use of the COMFORTCLUB mark. Respondent would refer
Petitioner io Respondent’s Rule 26(a)(1) disclosures for a list of those individuals Respondent believes have
the most knowledge about the facts of this case. Subject to the foregoing objections and without wajving
the same, a complete response regarding each individual’s knowledge, is best addressed via a deposition of
that individual by Petitioner, rather than a written interrogatory response from Respondent. Given the
speculative natare of this interrogatory, Respondent bases each of its respenses below on information and
belief, and in the inierest of cooperation, responds as fully as it can, with the understanding that it reserves
the right to supplement or amend this response and Respondent’s belief should in no way limit the sworn
testimony of the individuals listed herein.

John Paccucé, Blue Stream Services, Inc., 850 Vandalia Street, Suite 120, Collinsville, IL 62234, Itis

believed that Mr. Paccuca has information and knowledge regarding Respondent’s priority of use over that
of Petitioner.
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Travis Barnaby, 4620 Industrial Street, Suite C, Rowlett, TX 75 088, an employee of Barnaby Heating & Air
and has worked in Respondent’s office and it is believed that Mr. Barnaby has information and knowledge
regarding Respondent’s priority of use over that of Petitioner.

Shelby Cuellar, 4800 Northway Drive, Apartment 2N, Dallas, TX 75206, the nephew of Respondent’s Mr.
Charlie Barnaby, an empioyee of Barnaby Heating & Air and has worked in Respondent’s office and it is
believed that Mr. Barnaby has information and knowledge regarding Respondent’s priority of use over that
of Petitioner. :

Thomas Dougherty, 6305 Carrizo Drive, Granbury, TX 76049, It is believed that Mr. Dougherty has
information and knowledge regarding Respondent’s priority of use over that of Petitioner.

Paul Riddle, Vice President of Operations for Clockwork Home Services. Mr. Riddle has information
regarding the history and use of the COMFORTCLUB mark by Barnaby, prior to use of the Mark by
Petitioner. :

Randy Kelley, 1510 Stevens St., The On Time Experts, Dallas, Texas 75218, Mr. Kelley is a former
franchisee of Petitioner and it is believed that Mr. Kelley has information pertaining to Petitioner’s use of
the “Comfort Club” mark. Ms. Kelly is a former franchisee of Petitioner’s and has knowledge of
Respondent’s priority of use of the COMFORTCLUB mark over that of Petitioner.

Mr. Jay Rol, Rol Air, Plumbing and Heating, 7510 Lannon Avenue NE, Albertville, MN 55301. Mr. Rol is
a current user of the COMFORTCLUB mark under license from McA fee Heating & Air Conditioning, Inc.
and has information pertaining to McAfee Heating & Air’s use of the COMFORTCLUB mark in
cominerce.

Juli Cordray Barnaby Heating & Air LLC; 4620 Industrial Street, Suite C, Rowlett, TX 75088. Ms.
Cordray is an employee of Barnaby Heating & Air and was in the office during Mr. Barnaby’s telephone
conversations with Petitioner’s employvee, Mr. Panl Riddle.

Greg McAfee, McAfee Heating & Air Conditioning, Inc., 4770 Hempstead Station Dr., Kettering, Ohio
45429, Mr. McAfee is the owner of McAfee Heating & Air Conditioning, Inc., the current assignee of the
COMFORTCLUB mark from Respondent. It is believed that Mr. McA fee has knowledge of McAfee’s
priority over that of Petitioner, given McAfee’s use of the COMFORTCLUB mark in commerce since 1999.
See the documents produced in response to various Requests for Production, submitted herewith.

Charlie Barnaby owns and operates Barnaby Heating & Air and has intimate knowledge of the conception,
development, marketing, and continuous use of the COMFORTCLUB mark by Respondent since January
2007.

INTERROGATORY NO. 25:

Identify all persons having knowledge of allegations and facts which you asserted in these interrogatory

responses and describe the substance of those persons' knowledge.

ANSWER:
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Respondent objects to the Petitioner’s First Set of Interrogatories in their entirety given the date of actual
delivery and service of the Petitioner’s discovery requests, which was July 2, 2014. Discovery in this case
closed on June 4, 2014. Petitioner’s discovery réquests include a June 4, 2014 date, but Respondent did not
receive Petitioner’s discovery requests until July 2, 2014. Through no fault of Respondent’s, Respondent
received Petitioner’s discovery requests nearly 30 days following the clo.se of discovery in this case. Given
the delay in service, and the lack of a stipulation between the parties to extend the discovery period in this
case, Respondent objects 1o Petitioner’s discovery requests in their entirety. The discovery devices, namely,
discovery depositions, interrogatories, requests for production of documents and things, and requests for
admission, are available for use only during the discovery period. See Smith International, Inc. v. Olin
Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v. Gulf Oil Corp., 198 UPSQ 372

(TTAB 1978). Respondent has no obligation to respond to an untimely request for discovery. TBMP §
403.01.

Respondent objects to this interrogatory because it asks for opinions and contentions and is premature until
additional discovery is conducted, including, but not limited to, the service of business records affidavits or
certified business records requests, depositions on written questions, and the depositions of known, or
unknown, fact witnesses are conducted and/or completed. Fed. R. Civ. P. 33(a)(2); see Kartman v. State

Farm Mutl. Auto. Ins. Co., 247 FR.D. 361, 566 (S.D. Ind. 2007); ses also 02 Micro Int’] v. Monclithic
Power Sys. 467 F.3d 1355, 1365 (Fed. Cir. 2006).

Subject to the foregoing objections and without waiving same, see Respondent’s response to Interrogatory
No. 25, above.

INTERROGATORY NO. 26;

Identify each person whom Respondent may call to testify on his behalf in this Cancellation.

ANSWER:

Respondent objects to the Petitioner’s First Set of Interrogatories in their entirety given the date of actual
delivery and service of the Petitioner’s discovery requests, which was July 2, 2014. Discovery in this case
closed on June 4, 2014. Petitioner’s discovery requests include a Tune 4, 2014 date, but Respondent did not
recejve Petitioner’s discovery requests until July 2, 2014. Through no fault of Respondent’s, Respondent
received Petitioner’s discovery requests nearly 30 days following the close of discovery in this case. Given

the delay in service, and the lack of a stipulation between the parties to extend the discovery period in this
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case, Respondent objects to Petitioner’s discovery requests in their entirety. The discovery devices, namely,
discovery depositions, interrogatories, requests for production of documents and things, and requests for
admission, are available for use only during the discovery period. See Smith International, Inc. v. Olin
Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v. Guif Oil Corp., 198 UPSQ 372
(TTAB 1978). Respondent has no obligation to respond to an untimely request for discovery. TBMP §
403.01. ’

Respondent also objects to the extent this request calls for Respondent to marshal its trial witness list, or
disclose its trial strategies. Respondent also objects tot e¢h extent this request calls for speculation from
Respondent as to whom Respondent may call to 'testify at the trial in this case. Subject to the foregoing
objections and without waiving same, Respondent may call any and all individuals with knowledge of
Respondent’s first use of the COMFORTCLUB mark prior to use by Petitioner, and any and all individuals

disclosed by Petitioner and/or Respondent in documents or discovery responses in this case.

Subject to the foregoing objections and without walving same, see Respondent’s response to Interrogatory
No. 25, above. Respondent specifically reserves the right to supplement this response as this proceeding

progresses.

INTERROGATORY NO.27:
Describe all facts and identify all documents and things relating to and supporting Respondent's Affirmative

Defenses in its Answer to Petitioner's Petition to Cancel.

Identify all documents and things on which Respondent intends to rely in this Cancellation.

ANSWER:

Respondent objects to the Petitioner’s First Set of Interrogatories in their entirety given the date of actual
delivery and service of the Petitioner’s discovery requests, which was July 2, 2014. Discovery in this case
closed on June 4, 2014. Petitioner’s discovery requests are dated June 4, 2014, but Respondent did not
receive Petitioner’s discovery requests until July 2, 2014. Through no fault of Respondent’s, Respondent
received Petitioner’s discovery requests nearly 30 days following the close of discovery in this case.
Respondent did receive Petitioner’s Supplemental Rule 26(A)(1) Disclosures, also dated June 4, 2014, on
June 5, 2014, but Respondent did not receive Petitioner’s discovery requests until the moming of July 2,

2014. Given the delay in service, and the lack of a stipulation between the parties to extend the discovery
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period in this case, Respondent objects to Pefitioner’s discovery requests in their entirety. The discovery
devices, namely, discovery depositions, interrogatories, requests for production of documents and things,
and requests for admission, are available for nse only during the discovery period. See Smith International,
Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v. Gulf Oil Corp., 198

UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely request for discovery.
TBMP § 403.01. '

Further, Respondent declines to provide a narrative answer to this interrogatory becanse the interrogatory

asks for information that is available from its business and electronically stored records. Fed. R. Civ. P.
33(d).

Subject to the foregoing objections, and without waiving same, Respondent will rely on any and all
documents that tend to support its defenses in this case, including, but not limited to any and all documents

identified in Interrogatories Nos. 1 ~ 26, above. Respondent specifically reserves the right to supplement
this response.

RESPONDENT’S OBJECTIONS AND RESPONSES TO PETITIONER’S
FIRST REQUESTS
FOR THE PRODUCTION OF DOCUMENTS AND THINGS

REQUEST FOR PRODUCTION NO. 1:

All documents and things identified in Respondent's responses to Petitioner's First Set of Interrogatories to
Respondent served in connection with this Cancellation.

ANSWER:

Respondent objects to the Petitioner’s First Request for Production of Documents in their entirety givén the
date of actual delivery and service of the Petitioner’s discovery requests, which was July 2, 2014.
Discovery in this case closed on June 4, 2014. Petitioner’s discovery requests are dated June 4, 2014, but
Respondent did not receive Petitioner’s discovery requests until July 2, 2014. Through no fault of
Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following the close of
discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26(A)(1) Disclosures, also
dated June 4, 2014, on June 5, 2014, but Respondent did not receive Petitioner’s discovery requests until the

morning of July 2, 2014. Given the delay in service, and the lack of a stipulation between the parties to
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extend the discovery period in this case, Respondent objects to Petitioner’s discovery requests in their
entirety. The discovery devices, namely, discovery depositions, interrogatories, requests for preduction of
documents and things, and requests for admission, are available for use only during the discovery period.
See Smith International, Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhore- Poulenc Industries v,
Gulf Oil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely
request for discovery. TBMP § 403.01.

Subject to the foregoing objections, and without waiving same, see documents attached hereto.

REQUEST FOR PRODUCTION NQ. 2;

All documents and things not identified in Respondent's responses to Petitioner's First Set of
Interrogatories to Respondent which nonetheless were reviewed or relied upon by Respondent in preparing
answers 1o said Interrogatories, or which support Respondent's responses thereto.

ANSWER:

Respondent objects to the Petitioner’s First Request for Production of Documents in their entirety given the
date of actual delivery and service of the Petitioner’s discovery requests, which was July 2, 2014.
Discovery in this case closed on June 4, 2014, Petitioner’s discovery requests are dated June 4, 2014, but
Respondent did not receive Petitioner’s discovery requests until July 2, 2014. Through no fault of
Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following the close of
discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26(A)(1) Disclosures, also
dated June 4, 2014, on June 5, 2014, but Respondent did not receive Petitioner’s discovery requests until the
morning of July 2, 2014. Given the delay in service, and the lack of a stipulation between the parties to
extend the discovery period in this case, Respondent objects to Petitioner’s discovery requests in their
entirety. The discovery devices, namely, discovery depositions, interrogatories, requests for produciion of
documents and things, and requests for admission, are available for use only during the discovery period.
See Smith International, Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v.
Guif Oil Corp., 198 UPSQ 372 (TTAB 1578). Respondent has no obligation to respond to an untimely
request for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the

dis¢overy deadline in this case, following a conference between the parties, or a hearing on this matter.

Respondent objects to this request to the extent it is over broad and unduly burdensome. Sub_lect to the

foregoing objections and without waiving same, see documents attached hereto.
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REQUEST FOR PRODUCTION NO. 3:

All documents and things relating to the following:
(a) Respondent's creation, selection, development, clearance, approval, and adoption of
Respondent's Mark, including all documents relating to any trademark searches which were conducted by

or for Respondent in connection with Respondent's Mark, the results thereof, and samples of any marks or

names considered and rejected.

(b) The content or result of any meeting or discussion at which Respondent's consideration,
acquisition, selection, approval, or adoption of Respondent's Mark were discussed;
(c) Further investigations conducted by or on behalf of Respondent into the current status of

any marks uncovered by trademark searches which were conducted by or for Respondent in connection

with Respondent’ s Mark;

(d) Information, notice, or opinion(s) concerning conflict or potential conflict associated

with your adoption, use, or registration of Respondent's Mark;

(e) All communications in which a person has recommended or cautioned against
Respondent's acquisition, selection, development, adoption , or use of Respondent' s Mark; and

() Allinformation, notices, or opinions concerning the availability of Respondent' s Mark for use or
Tegistration.

ANSWER:

Respondent objects to the Petitioner’s First Request for Production of Documents in their entirety given the date
of actual delivery and service of the Petitioner’s discovery requests, which was July 2, 2014. Discovery in this
case closed on June 4, 2014. Petitioner’s discovery requests are dated June 4, 2014, but Respbndent did not
receive Petitioner’s discovery requests until July 2, 2014. Through no fault of Respondént’s, Respondent
received Petitioner’s discovery requests nearly 30 days following the close of discovery in this case.

- Respondent did receive Petitioner’s Supplemental Rule 26(A)(1) Disclosures, also dated June 4, 2014, on June
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5, 2014, but Respondent did not receive Petitioner’s discovery requests. until the morning of July 2, 2014.
Given the delay in service, and the lack of a stipulation between the parties to extend the diécovery period in
this case, Respondent objects to Petitioner’s discovery requests in their entirety. The discovery devices,
namely, discovery depositions, interrogatories, requests for production of documents and things, and requests
for admission, are available for use only during the discovery period. See sz‘t];z International, Inc. v. Olin
Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v. Gulf Oil Corp., 198 UPSQ 372 (TTAB
1978). Respondent has no obligation to respond to an untimely request for discovery. TBMP § 403.01.
Respondent is willing to enter into a reciprocal extension of the discovery deadline in this case, following a

conference between the parties, or a hearing on this matter.

Respondent objects to this request to the extent it is over broad and unduly burdensome. Subject to the
foregoing objections and without waiving same, see responsive documents attached hereto.
REQUEST FOR PRODUCTION NO. 4:

All documents and things relating to communications issued or received by Respondent relating to
Respondent's Mark,

ANSWER:

Respondent objects to the Petitioner’s First Request for Production of Documents in their entirety given the
date of actual delivery and service of the Petitioner’s discovery requests, which was July 2, 2014.
Discovery in this c;ase closed on June 4, 2014. Petitioner’s discovery requests are dated June 4, 2014, but
Respondent did not receive Petitioner’s discovery requests wntil July 2, 2014, Through no fault of
Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following the close of
discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26(A)(1) Disclosures, also
dated June 4, 2014, on June 5, 2014, but Respondent did not receive Petitioner’s discovery requests until the
morning of July 2, 2014. Given the delay in service, and the lack of a stipulation between the parties to
extend the discovery period in this case; Respondent objects to Petitioner’s discovery requests in their
entirety. The discovery devices, namely, discovery depositions, interrogatories, requests for production of
documents and things, and requests for admission, are available for use only during the discovery period.
See Smith International, Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v.
Guif Oil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to zespoﬁd to an untimely
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request for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the

discovery deadline in this case, following a conference between the parties, or a hearing on this matter.
Subject to the foregoing objections and without waiving same, see responsive documents attached hereto.

REQUEST FOR PRODUCTION NO. 5:

All documents and things relating to communications issued or received by Respondent relating to

Petitioner's Marks.
ANSWER:

Respondent objects to the Petitioner’s First Request for Production of Documents in their entirety given the
date of actnal delivery and service of the Petitioner’s discovery requests, which was July 2, 2014.
Discovery in this case closed on June 4, 2014. Petitioner’s discovery requests are dated June 4, 2014, but
Respondent did not receive Petitioner’s discovery requests until July 2, 2014. Through no fault of
Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following the close of
discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26(A)(1) Disclosures, also
dated June 4, 2014, on June 5, 2014, but Respondent did not receive Petitioner’s discovery requests until the
morming of July 2, 2014. Given the delay in service, and the lack of a stipulation between the parties to
extend the discovery period in this case, Respondent objects to Petitioner’s discovery requests in their
entirety. The discovery devices, namely, discovery depositions, interrogatories, requests for production of
documents and things, and requests for admission, are available for use only during the discovery period.
See Smith International, Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v.
Gulf Oil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely
request for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the

discovery deadline in this case, following a conference between the parties, or a hearing on this matter.

Had Petitioner served a timely request to obtain copies of these documents, Respondent may have been
able to provide this material to Petitioner. Because the burden of deriving the answer is substantially the
same for both parties, and because Respondent has not been provided sufficient notice of Petitioner’s
request for these documents, and because the discovery peried is over, Respondent is under no obligation
under the Federal Rules of Civil Procedure, or under TBMP § 403.01 to provide a response to Petitioner’s
request. Jd. If the partles can agree to a reciprocal extension 6f the discovery deadlines in this case,

Respondent will provide assistance to Petitioner in retrieving slectronically stored records.
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Subject to the foregoing objections, and without waiving same, see responsive documents attached hereto.

REQUEST FOR PRODUCTION NO. 6:

All documents and things relating to the first use anywhere and the first use in commerce of Respondent's
Mark by or on behalf of Respondent.

ANSWER:

Respondent objects to the Petitioner’s First Request for Production of Documents in their entirety given the
date of actual delivery and service of the Petitioner’s discovery requests, which was July 2, 2014.
Discovery in this case closed on June 4, 2014. Petitioner’s discovery requests are dated June 4, 2014, but
Respondent did not recsive Petitioner’s discovery requests until July 2, 2014. Through no fault of
Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following the close of
| discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26(A)(1) Disclosures, also
dated June 4, 2014, on June S, 2014, but Respondent did not receive Petitioner’s discovery requests until the
morning of July 2, 2014. Given the delay in service, and the lack of a stipulation between the parties to
extend the discovery period in this case, Respondent objects to Petitioner’s discovery requests in their
entirety. The discovery devices, namely, discovery depositions, interrogatories, requests for production of
documents and things, and requests for admission, are available for use only during the discovery period.
See Smith International, Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v.
Gulf Oil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely
request for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the

discovery deadline in this case, following a conference between the parties, or a hearing on this matter,
Subject to the foregoing objections and without waiving same, see responsive documents attached hereto.

REQUEST FOR PRODUCTION NO. 7:

All documents and things relating to or identifying the nature of Respondent's business, including all
products and services ever offered by Respondent.

ANSWER:
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Respondent objects to the Petitioner’s First Request for Production of Documents in their entirety given the
date of actual delivery and service of the Petitioner’s discovery requests, which was July 2, 2014.
Discovery in this case closed on June 4, 2014, Petitioner’s discovery requests are dated June 4, 2014, but
Respondent did not receive Petitioper’s discovery requests until July 2, 2014. Through no fault of
Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following the close of
discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26(A)(1) Disclosures, also
dated June 4, 2014, on June 5, 2014, but Respondent' did not receive Petitioner’s discovery requests until the
morning of July 2, 2014. Given the delay in service, and the lack of a stipulation between the parties to
extend the discovery period in this case, Respondent objects to Petitioner’s discovery requests in their
entirety. The discovery devices, namely, discovery depositions, intérrogatoziss, requests for production of
documents and things, and requests for édmission, are available for use only during the discovery period.
See Smith International, Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v.
Gulf Qil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely
request for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the

discovery deadline in this case, following a conference between the parties, or a hearing on this matter.
ulate about what information Petitioner is seeking from Respondent via this particular request.
Subject to the foregoing objections, and without waiving same, see responsive documents attached hereto.

REQUEST FOR PRODUCTION NO. 8:

Representative examples - such as products, labels, packaging, tags, brochures, advertisements, promotional
items, point of sale displays, websites, informational literature, stationery, invoices, or business cards -
showing each and every variation in the form of Respondent's Mark which Respondent (or other parties
with Respondenf‘s consent) has used, nses, or plans to use depicting Respondent's Mark.

ANSWER:

Respondent objects to the Petitioner’s First Request for Production of Documents in their entirety given the
date of actual delivery and service of the Petitioner’s discovery requests, which was July 2, 2014.
Discovery in this case closed on June 4, 2014. Petitioner’s discovery requests are dated June 4, 2014, but

Respondent did not receive Petitioner’s discovely requests until July 2, 2014. Through no fault of
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Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following the close of
discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26(A)(1) Disclosures, also
- dated June 4, 2014, on June 5, 2014, but Respondent did not receive Petitioner’s discovery requests until the
morning of July 2, 2014. Given the delay in service, and the lack of a stipulation betweén the parties to
extend the discovery period in this case, Respondent objects to Petitioner’s discovery requests in their
entirety. The discovery devices, namely, discovery depositions, interrogatories, requests for production of
documents and things, and requests for admission, are available for use only during the discovery period.
See Smith International, Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v.
Gulf Oil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely
request for discovery. TBMP § 403.01.

Subject to the foregoing objections and without waiving same, see responsive documents attached hereto.

REQUEST FOR PRODUCTION NO. 9:

All documents and things relating to any plans which Respondent has to expand the types of goods or
services currently offered under Respondent's Mark.

ANSWER:

Respondent objects to the Petitioner’s First Request for Production of Documents in their entirety given the
date of actual delivery and service of the Petitioner’s discovery requests, which was July 2, 2014.
Discovery in this case closed on June 4, 2014. Petitioner’s discovery requests are dated June 4, 2014, but
Respondent did not receive Petitioner’s discovery requests until July 2, 2014. Through no fault of
Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following the close of
discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26(A)(1) Disclosures, also
dated June 4, 2014, on June 5, 2014, but Respondent did not receive Petitioner’s discovery requests until the
morning of July 2, 2014, Given the delay in service, and the lack of a stipulation between the parties to
extend the discovery period in this case, Respondent objects to Petitioner’s discovery requests in their
entirety. The discovery devices, namely, discovery depositions, interrogatories, requests for production of
documents and things, and requests for admission, are ava.i_lablé for use only during the discovery period.
See Smith International, Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v.
Guif Oil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely
request for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the
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discovery deadline in this case, following a conference between the parties, or a hearing on this matter.

Subject to the foregoing objections, and without waiving same, none.

REQUEST FOR PRODUCTION NO. 10:

All documents and things relating to the types of customers to whom Respondent has provided or is
providing products or services identified by Respondent' s Mark.

ANSWER:

Respondent objects to the Petitioner’s First Request for Production of Documents in their entirety given the
date of actual delivery and service of the Petitioner’s discovery requests, which was July 2, 2014.
Discovery in this case closed on June 4, 2014. Petitioner’s discovery requests are dated June 4, 2014, but
Respondent did not receive Petitioner’s discovery requests until July 2, 2014. Through no fault of
Respondent’s, Responderit received Petitioner’s discovery requests nearly 30 days following the close of
discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26(A)(1) Disclosures, also
dated June 4, 2014, on June 5, 2014, but Respondent did not receive Petitioner’s discovery requests until the
morning of July 2, 2014, Given the delay in service, and the lack of a stipulation between the parties to
extend the discovery period in this case, Respondent objects to Petitioner’s discovery requests in their
entirety. The discovery devices, namely, discovery depositions, interrogatories, requests for production of
documents and things, and requests for admission, are available for use only during the discovery period.
See Smith International, Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc mdustries v.
Gulf Oil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely
request for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the

discovery deadline in this case, following a conference between the parties, or a hearing on this matter.
Subject to the foregoing objections and without waiving same, see responsive documents attached hereto.

REQUEST FOR PRODUCTION NO. 11:

All documents supporting or negating Respondent's priority and ownership of COMFORTCLUR,
including all documents and things relating to the first use anywhere and the first use in commerce of

Petitioner's Mark.
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ANSWER:

Respondent objects to the Petitioner’s First Request for Production of Documents in their entirety given the
date of actual delivery and service of the Petitioner’s discovery requests, which was Tuly 2, 2014.
Discovery in this case closed on June 4, 2014. Petitioner’s discovery requests are dated June 4, 2014, but
Respondent did not receive Petitioner’s discovery requests until July 2, 2014. Through no fault of
Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following the close of
discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26(A)(1) Disclosures, also
dated June 4, 2014, on June 3, 2014, but Respondent did not receive Petitioner’s discovery requests until the
morning of July 2, 2014. Given the delay in service, and the lack of a stipulation between the parties to
extend the discovery perjod in this case, Respondent objects to Petitioner’s discovery requests in their
entirety. The discovery devices, namely, djscovéry depositions, interrogatories, requests for production of
documents and things, and requests for admission, are available for use only during the discovery period.
See Smith International, Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v.
Gulf Oil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely
request for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the

discovery deadline in this case, following a conference between the parties, or a hearing on this matter.

Subject to the foregoing objections and without wajving same, see responsive documents attached hereto.

REQUEST FOR PRODUCTION NO. 12:

All agreements and policies between Petitioner and Respondent, Respondent and SGI, and Respondent

and AirTime 500.

ANSWER:

Respondent objects to the Petitioner’s First Request for Production of Documents in their entirety given the
date of actual delivery and seﬁrice of the Petitioner’s discovery requests, which was July 2, 2014,
Discovery in this case closed on June 4, 2014. Petitioner’s discovery requests are dated June 4, 2014, but
Respondent did not receive Petitioner’s discovery requests until July 2, 2014. Through no fault of
Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following the close of
discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26(A)(1) Disclosures, also
dated June 4, 2014, on June 5, 2014, but Respondent did not receive Petitioner’s discovery requests until the
morning of July 2, 2014. Given the delay in service, and the lack of a stipulation between the parties to
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extend the discovery period in this case, Respondent objects to Petitioner’s discovery requests in their
entirety. The discovery devices, namely, discovery depositions, interrogatories, requests for production of
documents and things, and requests for admission, are available for use only during the discovery period.
See Smith International, Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v.
Gulf Oil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely
request for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the

discovery deadline in this case, following a conference between the parties, or a hearing on this matter.

ulate about what information Petitioner is seeking from Respondent via this particalar request.

REQUEST FOR PRODUCTION NO. 13:

All written communications between Petitioner and Respondent, Respondent and SGI, and Respondent

and AirTime 500.

ANSWER:

Respondent objects to the Petitioner’s First Request for Production of Documents in their entirety given the
date of actual delivery and service of the Petitioner’s discovery requests, which was July 2, 2014.
Discovery in this case closed on June 4, 2014. Petitioner’s discovery requests are dated June 4, 2014, but
Respondent did not receive Petitioner’s discovery requests until July 2, 2014. Through no fault of
Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following 'the close of
discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26{A)(1) Disclosures, also
dated June 4, 2014, on June 5, 2014, but Respondent did not receive Petitioner’s discovery requests until the
morning of July 2, 2014. Given the delay in service, and the lack of a stipulation between the parties to
extend the discovery period in this case, Respondent objects to Petifioner’s discovery requests in their
entirety. The discovery devices, namely, discovery depositions, interrogatories-, requests for production of
documents and things, and requests for admission, are available for use only during the discovery' period.
See Smith International, Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulénc Indusiries v.
Gulf Oil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely
request for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the

discovery deadline in this case, following a conference between the parties, or a hearing on this matter.

Subject to the foregoing objections and without waiving same, see responsive documents attached hereto.
REQUEST FOR PRODUCTION NO. 14:
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All documents and things relating to Respondent's attendance of any Success Day or Success Academy
events, CONGRESS franchise events, SGI EXPO events, BRAND DOMINANCE events, and Senior
Tech events, including without limitation all 2008 events and sessions.

ANSWER:

Respondent objects to the Petitioner’s First Request for Production of Documents in their entirety given the
date of acmal delivery and service of the Petitioner’s discovery requests, which was July 2, 2014.
Discovery in this case closed on June 4, 2014. Petitioner’s discovery requests are dated June 4, 2014, but
Respondent did not receive Petitioner’s discovery requests until July 2, 2014. . Through no fault of
Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following the close of
discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26(A)(1) Disclosures, also
dated June 4, 2014, on June 5, 2014, but Respondent did not receive Petitioner’s discovery requests until the
morming of July 2, 2014. Given the delay in service, and the lack of a stipulation between the parties to .
extend the discovery period in this case, Respondent objects to Petitioner’s discovery requests in their
entirety. The discovery devices, namely, discovery depositions, interrogatories, requests for production of
documents and things, and requests for admission, are available for use only during the discovery period.
See Smith International, Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v.
Guif Oil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely
request for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the

discovery deadline in this case, following a conference between the parties, or a hearing on this matter.

Subjeet to the foregoing objections, and without waiving same, Respondent did not attend the majority of

the seminars listed above and Respondent is unfamiliar with many of the entities listed above. See
Respondent’s general objections to Petitioner’s definitions, as set forth above. Subject to the foregoing

objections and without waiving same, see responsive documents attached hereto.

REQUEST FOR PRODUCTION NO. 15:

All docurments and things relating to Respondent’s past, present, and firture marketing plans and methods

for products or services identified by Respondent's Mark.

ANSWER:

Respondent objects to the Petitioner’s First Request for Production of Documents in their entirety given the

date of actual delivery and service of the Petitioner’s discovery requests, which was July 2, 2014.
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Discovery in this case closed on June 4, 2014. Petitioner’s discovery requests are dated Jupe 4, 2014, but
Respondent did not receive Petitioner’s discovery requests until July 2, 2014. Through no fault of
Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following the close of
discovery. in this case. Respondent did receive Petitioner’s Supplemental Rule 26(A)1) Disclosures, also
dated June 4, 2014, on June 5, 2014, but Respondent did not receive Petitioner’s discovery requests until the
mormming of July 2, 2014. Given the delay in service, and the lack of a stipulation between the parti;s to
extend the discovery period in this case, Respondent objects to Petitioner’s discovery requests in their
~ entirety. The discovery devices, namely, discovery depositions, interrogatories, requests for production of
docaments and things, and requests for admission, are available for use only during the discovery period.
See Smith International, Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), andthone- Poulenc Industries v.
Gulf Oil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely
request for discovery. TBMP § 403.01. Respoudent is willing to enter into a reciprocal extension of the
discovery deadline in this case, following a conference be‘wvéen the parties, or a hearing on this matter.

Subject to the foregoing objections and without wajving same, see responsive documents attached hereto.

REQUEST FOR PRODUCTION NO. 16:

All documents and things relating to your distribution of and trade channels for the services identified by

Respondent' s Mark.

ANSWER:

Respondent objects to the Petitioner’s First Request for Production of Documents in their entirety given the
date of actual delivery and service of the Petitioner’s discovery requests, which was July 2, 2014,
.Discovery in this case closed on June 4, 2014. Petitioner’s discovery requests are dated June 4, 2014, but
Respondent did not receive Petitioner’s discovery requests until Joly 2, 2014. Through no fault of
Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following the close of
discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26(A)(1) Disclosures, also
dated June 4, 2014, on June 5, 2014, but Respondent did not receive Petitioner’s discovery requests until the
moring of July 2, 2014. Given the delay in service, and the lack of a stipulation between the parties to
extend the discovery period in this case, Respondent objects to Petitioner’s discovery requests in their
entirety. The discovery devices, namely, discovery depositions, interrogatories, requests for production of
documents and things, and requests for admission, are available for use only during the discovery period:

See Smith International, Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v.
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Gulf Oil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely
request for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the

discovery deadline in this case, following a conference between the parties, or a hearing on this matter.

Subject to the foregoing objections and without waiving same, see responsive documents attached hereto.

REQUEST FOR PRODUCTION NO. 17:

All documents and things relating to ‘communications between Respondent and third parties concerning
the advertisement or promotion of Respondent's Mark.
ANSWER:

Respondent objects to the Petitioner’s First Request for Production of Documents in their entirety given the
date of actual delivery and service of the Petitioner’s discovery requests, which was July 2, 2014.
Discovery in this case closed on June 4, 2014. Petitioner’s discovery requests are dated June 4, 2014, but
Respondent did not receive Petitioner’s discovery requests umtil July 2, 2014. Through no fault of
Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following the close of
discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26(A)(1) Disclosures, also
dated June 4, 2014, on June 5, 2014, but Respondenf did not receive Petitioner’s discovery requests until the
morning of July 2, 2014. Given the delay in service, and the lack of a stipulation between the parties to
extend the discovery period in this case, Respondent objects to Petitioner’s discovery requests in their
entirety. The discovery devices, namely, discovery depositions, interrogatories, requests for production of
documents and things, and requests for admission, are available for use only during the discovery period.
See Smith International, Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v.
Gulf Oil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely
request for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the

discovery deadline in this case, following a conference between the parties, or a hearing on this matter.

Subject to the foregoing objections and without walving same, see responsive documents attached hereto.
REQUEST FOR PRODUCTION NO. 18:

All documents and things relating to communications between Respondent and any third party, including
consumers, concerning Respondent's Mark or Petitioner's Mark.

ANSWER:
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Respondent objects to the Petitioner’s First Request for Production of Documents in their entirety given the
‘date of actual delivery and service of the Petitioner’s discovery requests, which was July 2, 2014,
Discovery in this case closed on June 4, 2014. Petitioner’s discovery requests are dated June 4, 2014, but
Respondent did not receive Petitioner’s discovery requests until July 2, 2014. Through no fault of
Respondent’s, Respondent received Pefitioner’s discovery requests nearly 30 days following the close of
discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26(A)(1) Disclosures, alsé
dated June 4, 2014, on June 5, 2014, but Respondent did not receive Petitioner’s discovery requests until the
moming of July 2, 2014. Given the delay in service, and the lack of a stipulation between the parties to
extend the discovery period in this case, Respondent objects to Petitioner’s discovery requests in their
entirety. The discovery devices, namely, discovery depositions, interrogatories, reﬁuests for production of
documents and things, and requests for admission, are available for use only during the discovery period.
See Smith International, Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Indusiries v.
Gulf Oil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely
request for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the

discovery deadline in this case, following a conference between the parties, or a hearing on this matter.

Respondent also objects to the extent this request is not narrowly tailored to a specific fact, or issue in this

matter, and as such would require Respondent to speculate about what information Petitioner is seeking

from Respondent via this particular request.

Subject to the foregoing objections and without waiving same, see responsive documents attached hersto.

REQUEST FOR PRODUCTION NO. 19:

All documents and things relating to expenses for advertisement or promotion of Respondent's Mark,
including all documents that summarize or tabulate existing or projected advertising expenditures and
expenses associated with Respondent's use of Respondent's Mark.

ANSWER:

Respondent objects to the Petitioner’s First Request for Production of Documents in their entirety given the
date of actual delivery and service of the Petitioner’s discovery requests, which was July 2, 2014.
Discovery in this case closed on June 4, 2014, Petitioner’s discovery requests are dated June 4, 2014, but

Respondent did mot receive Petitioner’s discovery reguests until July 2, 2014. Through no fanlt of
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Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following the close of
discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26(A)(1) Disclosures, also
dated June 4, 2014, on June 5, 2014, but Respondent did not receive Petitioner’s discovery requests until the
morning of Iﬁly 2, 2014. Given the delay in service, and the lack of a stipulation between the parties to
extend the discovery period in this case, Respondent objects to Petitioner’s discovery requests in their
entirety. The discovery devices, namely, discovery depositions, interrogatories, requests for production of
documents and things, and requests for admission, are available for use only during the discovery period.
See Smith International, Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v.
Gulf Oil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely
request for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the

discovery deadline in this case, following a conference between the parties, or a hearing on this matter.

Respondent objects to this request to the extent it is over broad and unduly burdensome. Subject to the

foregoing objections and without waiving same, see respensive documents attached hereto.

REQUEST FOR PRODUCTION NO. 20:

All documents and things relating to communications between Respondent and any third party, including
consumers and Petitioner franchisees, concerning products and services on which Respondent uses, or has
used, the term COMFORTCLURB in commerce,

ANSWER:

Respondent objects to the Petitioner’s First Request for Production of Documents in their entirety given the
date of actual delivery and service of the Petitioner’s discovery requests, which was July 2, 2014.
Discovery in this case closed on June 4, 2014. Petitioner’s discovery requests are dated June 4, 2014, but
Respondent did not receive Petitioner’s discovery requests until July 2, 2014. Through no fault of
Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following the close of
discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26(AX1) Disclosures, also
" dated June 4, 2014, on June 5, 2014, but Respondent did not receive Petitioner’s discovery requests until the
morning of July 2, 2014. Given the delay in service, and the lack of a stipulation between the parties to
extend the discovery period in this case, Respondent objects fo Petitioner’s discovery requests in their
entirety. The discovery devices, namely, discovery depositions, interrogatories, requests for production of

documents and things, and requests for admission, are available for use only during the discovery period.
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See Smith International, Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v.
Gulf Oil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely
Tequest for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the

discovery deadline in this case, following a conference between the parties, or a hearing on this matter.

Subject to the foregoing objections and without waiving same, see responsive documents attached hereto.

REQUEST FOR PRODUCTION NQ. 21:

All documents and things relating to Petitioner 's Marks, including all documents and things relating to any

search, inquiry, investigation, or marketing survey that has been, is being, or will be conducted relating to

Petitioner's Mark.
ANSWER:

Respondent objects to the Petitioner’s First Request for Production of Documents in their entirety given the
date of actual delivery and service of the Petitioner’s discovery requests, which was July 2, 2014.
Discovery in this case closed on June 4, 2014. Petitioner’s discovery requests are dated June 4, 2014, but
Respondent did not receive Petitioner’s discovery requests until July 2, 2014. Through no fauit of
Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following the close of
discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26(A)(1) Disclosures, also
dated June 4, 2014, on June 5, 2014, but Respordent did not receive Petitioner’s discovery requests until the
morning of July 2, 2014. Given the delay in service, and the lack of a stipulation between the parties to
extend the discovery period in this case, Respondent objects to Petitioner’s discovery reguests in their
entirety. The discovery devices, namely, discovery depositions, interrogatories, requests for production of
documents and things, and requests for admission, are available for use only during the discovery period.
See Smith International, Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v.
Gulf Oil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely
request for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the

discovery deadline in this case, following a conference between the parties, or a hearing on this matter.
Subject to the foregoing objections and without waiving same, see responsive documents attached hereto.

REQUEST FOR PRODUCTION NO. 22:
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All documents and things relating to any possibility of confusion, mistake, or deception as to the source

of original or sponsorship of any product or service arising out of use of Respondent's Mark.

ANSWER:

Respondent objects to the Petitioner’s First Request for Production of Documents in their entirety given the
date of actual delivery and service of the Petitioner’s discovery requests, which was July 2, 2014.
Discovery in this case closed on June 4, 2014. Petitioner’s discovery requests are dated June 4, 2014, but
Respondent did not receive Petitioner’s discovery requests until July 2, 2014. Through no fault of
Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following the close of
discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26(A)(1) Disclosures, also
dated June 4, 2014, on June 5, 2014, but Respondent did not receive Petitioner’s discovery requests until the
morning of July 2, 2014. Given the delay in service, and the lack of a stipulation between the parties to
extend the discovery period in this case, Respondent objects to Petitioner’s discovery requests in their
entirety. The discovery devices, namely, discovery depositions, interrogatories, requests for production of
documents and things, and requests for admission, are available for nse only during the discovery period.
See Smith International, Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v.
Gulf Oil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely
request for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the

discovery deadline in this case, following a conference between the parties, or a hearing on this matter.

Respondent objects to this request to the extent it is over broad and unduly burdensome. Subject to the

foregoing objections and without waiving same, see responsive documents attached hereto,

REQUEST FOR PRODUCTION NO. 23:

All documents and things relating to any likelihood of confusion, deception or mistake between

Respondent's Mark and Petitioner's Marks, including Petitioner's Mark as used by licensee.

ANSWER:

Respondent objects to the Petitioner’s First Request for Production of Documents in their entirety given the

date of actual delivery and service of the Petitioner’s discovery requests, which was July 2, 2014.
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Discovery in this case closed on June 4, 2014. Petitioner’s discovery requests are dated June 4, 2014, but
Respondent did not receive Pefitioner’s discovery requests uniil July 2, 2014. Through no fanlt of
Respondent’s, Rsspondent received Petitioner’s discovery reguests nearly 30 days following the close of
discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26(A)(1) Disclosures, also
dated June 4, 2014, on June 5, 2014, but Respondent did not receive Petitioner’s discovery requests until the
morning of July 2, 2014. Given the delay in service, and the lack of a stipulation between the parties to
extend the discovery period in this case, Respondent objects to Petitioner’s discovery requests in their
entirety. The discovery devices, namely, discovery depositions, interrogatories, requests for production of
documents and things, and requests for admission, are available for use only during the discovery period.
See Sniith International, Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v.
Gulf Qil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely
request for dis;covery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the

discovery deadline in this case, following a conference between the parties, or a hearing on this matter.

Subject to the foregoing objections and without waiving same, see responsive documents attached hereto.

REQUEST FOR PRODUCTION NO. 24

All documents and things relating to any instances of actual confusion between Respondent's Mark and

Petitioner's Marks, including but not limited to documents arid things relating to misdirected mail, e-mail,

or telephone calls.

ANSWER:

Respondent objects to the Petitioner’s First Request for Production of Documents in their entirety given the
date of actual delivery and service of the Petitioner’s discovery requests, which was July 2, 2014,
Discovery in this case closed on June 4, 2014. Petitioner’s discovery requests are dated June 4, 2014, but
Respondent did not receive Petitioner’s discovery requests until July 2, 2014. Through no fault of
Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following the close of
discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26(A)1) Disclosures, also
dated June 4, 2014, on June 5, 2014, but Respondent did not receive Petitioner’s discovery requests until the
morning of July 2, 2014. Given the delay in service, and the lack of a stipulation between the parties 1o
extend the discovery period in this case, Respondent objects to Petitioner’s discovery requests in their
entirety. The discovery devices, namely, discovery depositions, interrogatories, requests for production of

documents and things, and requests for admission, are available for use only during the discovery period.
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See Smith International, Inc. v, Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v.
Gulf Oil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely
request for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the

discovery deadline in this case, following a conference between the parties, or a hearing on this matter.
Subject to the foregoing objections and without waiving same, see responsive documents attached hereto.

REQUEST FOR PRODUCTION NO. 25:

All documents and things relating to any instances of actual confusion regarding a connection between
Petitioner or Petitioner's services and Respondent.

ANSWER:

Respondent objects to the Petitioner’s First Request for Production of Documents in their entirety given the
date of actual delivery and service of the Petitioner’s discovery requests, which was July 2, 2014.

Discovery in this case closed on June 4, 2014. Petitioner’s discovery requests are dated June 4, 2014, but
Respondent did not receive Petitioner’s discovery requests until July 2, 2014, Through no fault of
Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following the close of
discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26(A)(1) Disclosures, also
dated June 4, 2014, on June 35, 2014, but Respondent did not receive Petitioner’s discovery requests until the
morning of July 2, 2014. Given the delay in service, and the lack of a stipulation between the parties to
extend the discovery period in this case, Respondent objects to Petitioner’s discovery requests in their
entirety. The discovery devices, namely, discovery depositions, interrogatories, requests for production of
documents and things, and requests for admission, are available for use only during the discovery period.
See Smith International, Ine. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v.
Gulf Oil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely
request for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the

discovery deadline in this case, following a conference between the parties, or a hearing on this matter.

Subject to the foregoing objections and without waiving same, see responsive documents attached hereto.

REQUEST FOR PRODUCTION NO. 26:

All documents and things relating to Respondent’s communications with third parties regarding this
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proceeding.

ANSWER:

Respondent objects to the Petitioner’s First Request for Production of Documents in their entirety given the
date of actual delivery and service of the Petitioner’s discovery reguests, which was Tuly 2, 2014.
Discovery in this case closed on June 4, 2014. Petitioner’s d'iscovery requests are dated June 4, 2014, but
Respondent did not receive Petitioner’s discovery requests until July 2, 2014. Through no fault of
Respondent’s, Respondent received Petitioner’s discovery reguests nearly 30 days following the close of
discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26(A)(1) Disclosures, also
dated June 4, 2014, on June 5, 2014, but Respondent did not receive Petitioner’s discovery requests until the
morning of July 2, 2014. Given the delay in service, and the lack of a stipulation between the parties to
extend the discovery period in this case, Respondent objects to Petitioner’s discovery requests in their
entirety. The discovery devices, namely, discovery depositions, interrogatories, requests for productibn of
documents and things, and requests for admission, are available for use only during the discovery period.
See Smith International, Ine. v. Olin Corp., 201 USPQ 230 (TTAB 1978), and Rhone- Poulenc Industries v.
Gulf Oil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely
request for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the

discovery deadline in this case, following a conference between the parties, or a hearing on this matter.

Subject to the foregoing objections and without waiving same, see responsive documents attached hereto.

REQUEST FOR PRODUCTION NO. 27:

All documents and things relating to any communications between Respondent and Petitioner concerning
Respondent's Mark.

ANSWER:

Respondent objects to the Petitioner’s First Request for Production of Documents in their entirety given the
date of actual delivery and service of the Petitioner’s discovery requests, which was July 2, 2014.
Discovery in this case closed on June 4, 2014. Petitioner’s discovery requests are dated June 4, 2014, but
Respondent did not receive Petitioner’s discovery requests until July 2, 2014. Through no fault of
Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following the close of
discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26(A)(1) Disclosures, also

dated June 4, 2014, on June 5, 2014, but Respondent did not receive Petitioner’s discovery requests until the
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morning of July 2, 2014. Given the delay in service, and the lack of a stipulation between the parties to
extend the discovery period in this case, Respondent objects to Petitioner’s discovery requests in their
entirety. The discovery devices, namely, discovery depositions, interrogatories, requests for production of
documents and things, and requests for admission, are available for .use only during the discovery period.
See Smith International, Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v.
Gulf Oil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely
request for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the

discovery deadline in this case, following a conference between the parties, or a hearing on this matter.

Because the burden of deriving the answer is substantially the same for both parties, and because
. Respondent has not been provided sufficient notice of Petitioner’s request for these documents, and because.
the discovery period is over, Respondent is under 10 obligation under the Federal Rules of Civil Procedure,

or under TBMP § 403.01 to provide a response to Petitioner’s request. Id.

Subject to the foregoing objections, and without waiving sarme, see responsive documents attached hereto.

REQUEST FOR PRODUCTION NO. 28:

All documents and things relating to any communications between Respondent and any other party who
has used or owns any rights in any names or marks, including design marks, which are comprised of or
include the words COMPORT or CLUB.

ANSWER:

Respondent objects to the Petitioner’s First Request for Production of Documents in their entirety given the
date of actual delivery and service of the Petitioner’s discovery requests, which was huly 2, 2014.
Discovery in this case closed on June 4, 2014. Petitioner’s discovery requests are dated June 4, 2014, but
Respondent did not receive Petitioner’s discovery requests until July 2, 2014. Through po fault of
Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following the close of
discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26(A)(1) Disclosures, also
dated June 4, 2014, on June 5, 2014, but Respondent did not receive Petitioner’s discovery requests unti] the
morning of July 2, 2014. Given the delay in service, and the lack of a stipulation between the parties to
extend the discovery period in this case, Respondent objects to Petitioner’s discovery requests in their

entirety. The discovery devices, namely, discovery depositions, interrogatories, requests for production of
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documents and things, and requests for admission, are available for use only during the discovery period.
See Smith International, Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industriés v.
Guif Oil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely
request for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the

discovery deadline in this case, following a conference between the parties, or a hearing on this matter.

Subject to the foregoing objections and without waiving same, see responsive documents attached hereto.

REQUEST FOR PRODUCTION NO. 29:

All documents and things relating to the strength or distinctiveness of Respondent's Mark or Petitioner 's

Mark.
ANSWER:

Respondent objects to the Petitioner’s First Request for Production of Documents in their entirety given the
date of actual delivery and service of the Petitioner’s discovery requests, which was July 2, 2014.
Discovery in this case closed on June 4, 2014. Petitioner’s discovery requests are dated June 4, 2014, but
Respondent did not receive Petitioner’s discovery requests until July 2, 2014. Through no fault of
Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following the close of
discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26{A)(1) Disclosures, also
‘dated June 4, 2014, on June 5, 2014, but Respondent did not recetve Petitioner’s discovery requests until the
morning of July 2, 2014. Given the delay in service, and the lack of a stipulation betWeen the parties to -
extend the discovery period in this case, Respondent objects to Petitioner’s discovery requests in their
entirety. The discovery devices, namely, discovery depositions, interrogatories, requests for production of
documents and things, and requests for admission, are available for use only during the discovery period.
See Sniith Inrernafional,'Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v.
Gulf Oil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely
request for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the

discovery deadline in this case, following a conference between the parties, or a hearing on this matter.

Subject to the foregoing objections and without waiving same, see responsive documents attached hereto.

REQUEST FOR PRODUCTION NO. 30:
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All documents and things relating to any application(s) submitted by Respondent to register, maintain, or
modify Respondent's Mark on any trademark register worldwide, and any registration(s) issued as a resnlt
thereof.

ANSWER:

Respondent objects to the Petitioner’s First Request for Production of Documents in their entirety given the
date of actual delivery and service of the Petitioner’s discovery requests, which was July 2, 2014.
Discovery in this case closed on June 4, 2014. Petitioner’s discovery requests are dated June 4, 2014, but
Respondent did not receive Petitioner’s discovery requests until July 2, 2014. Through no fault of
Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following the close of
discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26(A)(1) Disclosures, also
dated June 4, 2014, on June 5, 2014, but Respondent did not receive Petitioner’s discovery requests until the
morming of July 2, 2014. Given the delay in service, and the lack of a stipulation between the parties to
extend the discovery period in this case, Respondent objects to Petitioner’s discovery requests in their
entirety. The discovery devices, namely, discovery depositions, interrogatories, requests for production of
documents and things, and requests for admission, are available for use cnly during the discovery period.
See Smith International, Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v.
Gulf Oil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely
request for discovery. TBMP § 403.01. ReSpémdent is willing to enter into a reciprocal extension of the

discovery deadline in this case, following a conference between the parties, or a hearing on this matter,

Subject to the foregoing objections and without waiving same, see responsive documents attached hereto.

REQUEST FOR PRODUCTION NO. 31:

All documents and things identified in Respondent's Initial Disclosures.

ANSWER:

Respondent objects to the Petitioner’s First Request for Production of Documents in their entirety given the
date of actual delivery and service of the Petitioner’s discovery requests, which was July 2, 2014.
Discovery in this case closed on June 4, 2014. Petitioner’s discovery requests are dated June 4, 2014, but
Respondent did not receive Petitioner’s discovery requests until July 2, 2014. Through no fault of

Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following the close of
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discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26{A)(1) Disclosures, also
dated June 4, 2014, on June 3, 2014, but Respondent did not receive Petitioner’s discovery requests until the
morning of July 2, 2014. Given the delay in service, and the lack of a stipulation between the parties to
extend the discovery period in this case, Respondent objects to Petitioner’s discovery requests in their
entirety. The discovery devices, namely, discovery depositions, interrogatories, requests for production of
documents and things, and requests for admission, are available for use only duwring the discovery period.
See Smith International, Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhorne- Poulenc Industries v.
Gulf Oil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely
request for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the

discovery deadline in this case, following a conference between the parties, or a hearing on this matter.

Subject to the foregoing objections and without waiving same, see responsive documents attached hereto.

REQUEST FOR PRODUCTION NO. 32:

All documents and things not identified in Respondent's Initial Disclosures which nonetheless were

reviewed or relied upon in preparing Respondent's Initial Disclosures.

ANSWER:

Respondent objects to the Petitioner’s First Request for Production of Documents in their entirety given the
date of actual delivery and service of the Petitioner’s discovery requests, which was July 2, 2014.
Discovery in this case closed on June 4, 2014. Petitioner’s discovery requests are dated June 4, 2014, but
Respondent did not receive Petitioner’s discovery requests until July 2, 2014. Through no fauit of
Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following the close of
discovery 'in this case. Respondent did receive Petitioner’s Supplerhental Raule 26(A)(1) Disclosures, also
dated June 4, 2014, on June 5, 2014, but Respondent did not receive Petitioner’s discovery requests until the
morning of July 2, 2014. Given the delay in service, and the lack of a stipulation between the parties to
extend the discovery period in this case, Respondent objects to Petitioner’s discovery requests in their
entirety. The discovery devices, namely, discovery depositions, interrogatories, requests for production of
documents and things, and requests for admission, are available for use only during the discovery period.
See Smith International, Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v.
Gulf 0il Corp., 198 UPSQ 572 (TTAB 1978). Respondent has no obligation to respond to an untirely _
request for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the |

discovery deadline in this case, following a conference between the parties, or a hearing on this matter.
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Subject to the foregoing objections and without waiving same, see responsive documents-attached hereto,

REQUEST FOR PRODUCTION NO. 33:

All documents showing or relating to Respondent's awareness of, and first dates of awareness of
Petitioner's Mark.
ANSWER:

Respondent objects to the Petitioner’s First Request for Production of Documents in their entirety given the
date of actual delivery and service of the Petitioner’s discovery requests, which was July 2, 2014.
Discovery in this case closed on June 4, 2014. Petitioner’s discovery requests are dated June 4, 2014, but
Respondent did not receive Petitioner’s discovery requests until July 2, 2014. Through no fault of
Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following the close of
discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26(AX1) Disclosﬁres, also
dated June 4, 2014, on June 5, 2014, but Respondent did not receive Petitioner’s discovery requests until the
morning of July 2, 2014. Given the delay in service, and the lack of a stipulation between the parties to
extend the discovery period in this case, Respondent objects to Petitioner’s discovery requests in their
entirety. The discovery devices, namely, discovery depositions, interrogatories, requests for production of
documents and things, and requests for admission, are available for use only during the discovery period.
See Smith Im‘fgmaﬁonal, Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v.
Gulf Oil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely
request for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the

discovery deadline in this case, following a conference between the parties, or a hearing on this matter.

Subject to the foregoing objections and without waiving same, see responsive documents attached hereto.

REQUEST FOR PRODUCTION NO. 34:
All documents and things showing use of the term COMFORTCLUB in commerce by Respondent in
. connection with the sale, offer for sale, and/or distribution of any preduct or service at any time.

ANSWER:
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Respondent objects to the Petitioner’s First Request for Production of Documents in their entirety given the
date of actual delivery and service of the Petitioner’s discovery requests, which was July 2, 2014.
Discovery in this case closed on June 4, 2014. Petitioner’s discovery requests are dated June 4, 2014, but
Respondent did not receive Petitioner’s discovery requests until July 2, 2014. Through no fault of
Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following the close of
discovery in this case. Respondent did receive Petitioner’s Supplemental Rule ‘26(A)(1) Disclosures, also
dated June 4, 2014, on June 5, 2014, but Respondent did not receive Petitioner’s discovery requests until the
morning of July 2, 2014. Given the delay in service, and the lack of a stipulation between the parties to
extend the discovery period in this case, Respondent objects to Petitioner’s discovery requests in their
entirety. The discovery devices, namely, discovery depositions, interrogatories, requests for production of
documents and things, and requests for admission, are available for use only during the discovery period.
See Smith International, Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v.
Gulf Oil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely
request for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the

discovery deadline in this case, following a conference between the parties, or a hearing on this matter.

Subject to the foregoing objections and without waiving same, see responsive documents attached hereto.

REQUEST FOR PRODUCTION NO. 35:

All documents relating to or detailing Respondent's selection of Respondent's Mark and the decision to file
a U.S. Trademark application for COMFORTCLUB.

ANSWER:

Respondent objects to the Petitioner’s First Request for Production of Documents in their entirety given the
date of actual delivery and service of the Petitioner’s discovery requests, which was July 2, 2014.
Discovery in this case closed on June 4, 2014. Petitioner’s discovery requests are dated June 4, 2014, but
Respondent did not receive Petitioner’s discovery requests until July 2, 2014, Through no fault of
Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following the close of
discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26(A)(1) Disclosures, also
dated June 4, 2014, on June 5, 2014, but Respondent did not recéive Petitioner’s discovery requests until the
morning of July 2, 2014. Given the delay in service, and the lack of a stipulation between the parties to

extend the discovery period in this case, Respondent objects to Petitioner’s discovery requests in their
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entirety. The discovery devices, namely, discovery depositions, interrogatories, réquests for production of
documents and things, and requests for admission, are available for use only during the discovery period.
See Smith International, Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhore- Poulenc Industries v.
Gulf Oil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely
request for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the

discovery deadline in this case, following a conference between the parties, or a hearing on this matter.

Subject to the foregoing objections and without wajving same, see responsive documents attached hereto.

REQUEST FOR PRODUCTION NO. 36;

All documents relating to the goods and services with which Respondent's Mark has been, is intended to
be, or is currently used.
ANSWER:

Respondent objects to the Petitioner’s First Request for Production of Documents in their entirety given the
date of actual delivery and service of the Petitioner’s discovery requests, which was July 2, 2014.
Discovery in this case closed on June 4, 2014. Petitioner’s discovery requests are dated June 4, 2014, but
Respondent did not receive Petitioner’s discovery requests until July 2, 2014. Through no fault of
Respondent’s, Respondent received Petitionsr’s discovery requests nearly 30 days following the close of
discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26(A)(1) Disclosures, also
dated June 4, 2014, on June 5, 2014, but Respondent did not receive Petitioner’s discovery requests until the
ﬁmrning of July 2, 2014. Given the delay in service, and the lack of a stipulation between the parties to
extend the discovery period in this case, Respondent objects to Petitioner’s discovery requests in their
entirety. The discovery devices, namely, discovery depositions, interrogatories, requests for production of
documents and things, and requests for admission, are available for use only during the discovery period.
See Smith International, Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v.
Gulf Oil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely
request for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the

discovery deadline in this case, following a conference between the parties, or a hearing on this matter.

Subject to the foregoing objections and without waiving same, see responsive documents attached hereto.
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REQUEST ¥FOR PRODUCTION NO. 37:

All documents and things upon which Respondent bases its denial of Petitioner's allegation in paragraph 8
of Petitioner's Petition to Cancel in this proceeding that "Respondent, Barnaby Heating and Air, has been
an AirTime member and licensee of Petitioner since August 21, 2007."

ANSWER:

Respondent objects to the Petitioner’s First Request for Produetion of Documents in their entirety given the
date of actual delivery and service of the Petitioner’s discovery requests, which was July 2, 2014.
Discovery in this case closed on June 4, 2014. Petitioner’s discovery requests are dated June 4, 2014, but
Respon_dent did not receive Petitioner’s discovery requests until July 2, 2014. Through no fault of
Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following the close of
discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26(A)(1) Disclosures, also
dated June 4, 2014, on June 5, 2014, but Respondent did not receive Petitioner’s discovery requests until the
morning of July 2, 2014. Given the delay in service, and the lack of a stipulation between the parties to
extend the discovery peridd in this case, Respondent objects to Petitioner’s discovery requests in their
entirety. The discovery devices, namely, discovery depositions, interrogatories, requests for production of
documents and things, and requests for admission, are available for use only during the discovery period.
See Smith International, Inc. v. Olin Corp., 201 USPQ ZSO‘(TTAB 1978), and Rhone- Poulence Industries v.
Gulf Oil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely
request for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the

discovery deadline in this case, following a conference between the parties, or a hearing on this matter.

Subject to the foregoing objections and without waiving same, see responsive documents attached hereto.

REQUEST FOR PRODUCTION NO. 38:

All documents and things upon which Respondent bases its denial of Petitioner's allegation in paragraph
22 of Petitioner's Petition to Cancel in this proceeding that "Petitioner introduced its COMFORTCLUB
mark at CONGRESS in 2006 ... and has come to be associated with the maintenance plans offered by

franchisees and member affiliates for the performance and delivery of home heating, air conditioning and

ventilation services.”
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ANSWER:

Respondent objects to the Petitioner’s First Request for Production of Documents in their entirety given the
date of actual delivery and service of the Petitioner’s discovery requests, which was July 2, 2014.
Discovery in this case closed on June 4, 2014. Petitioner’s discovery requests are dated June 4, 2014, but
Respondent did not receive Petitioner’s discovery requests until July 2, 2014. Through no fault of
Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following the ¢lose of
discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26(A)(1) Disclosures, also
dated June 4, 2014, on June 5, 2014, bﬁt Respondent did not receive Petitioner’s discovery requests until the
morning of July 2, 2014. Given the delay in service, and the lack of a stipulation between the parties to
‘extend the discovery peried in this case, Respondent objects to Petitioner’s discovery requests in their
entirety. The discovery devices, namely, discovery depositions, interrogatories, requests for production of
documents and things, and requests for admissjon, are available for use only during the discovery period.
See Smith International, Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v.
Guif Oil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely
request for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the

discovery deadline in this case, following a conference between the parties, or a hearing on this matter.

Subject to the foregoing objections and without waiving same, see responsive documents attached hereto.

REQUEST FOR PRODUCTION NO. 39;

All documents and things upon which Respondent bases its denial of Petitioner' s allegation in paragraph
23 of Petitioner's Petition to Cancel in this proceeding that "Petitioner has priority based upon its prior use
and contractual ownership of Petitioner's 'COMFORTCLUB' Mark."

ANSWER:

Respondent objects to the Petitioner’s First Request for Production of Documents in their entirety given the
date of actual delivery and service of the Petitioner’s discovery requests, which was July 2, 2014.
Discovery in this case closed on June 4, 2014. Petitioner’s discovery requests are dated Tune 4, 2014, but
Respondent did not receive Petitioner’s discovery requests wntil July 2, 2014. Through no fault of
Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following the close of
discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26(A)(1) Disciosﬁres, also
dated June 4, 2014, on June 5, 2014, but Respondent did not receive Petitioner’s discovery requests until the
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morning of July 2, 2014. Given the delay in service, and the lack of a stipulation between the parties to
extend the discovery period in this case, Respondent objects to Petitioner’s discovery requests in their
entirety. The discovery devices, namely, discovery depositions, interrogatories, requests for production of -
documents and things, and requests for admission, are available for use only during the discovery period.
See Smith International, Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v.
Gulf Oil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely
request for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the

discovery deadline in this case, following a conference between the parties, or a hearing on this matter.

Subject to the foregoing objections and without waiving same, see responsive documents attached hereto.

REQUEST FOR PRODUCTION NO. 40:

All documents and things upon which Respondent bases its denial of Petitioner's allegation in paragraph
23 of Petitioner's Petition to Cancel in this proceeding that Respondent's COMFORTCLUB mark is
virtually identical to Petitioner's COMFORTCLUB in sound, appearance, connotation, and form.

ANSWER:

Respondent objects to the Petitioner’s First Request for Production of Documents in their entirety given the
date of actual delivery and service of the Petitioner’s discovery requests, which was July 2, 2014.
Discovery in this case closed on June 4, 2014. Petitioner’s discovery requests are dated June 4, 2014, but
Respondent did not receive Petitioner’s discovery requests until July 2, 2014, Through no fault of
Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following the close of
discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26(A)(1) Disclosures, also
dated June 4, 2014, on June 3, 2014, but Respondent did not receive Petitioner’s discovery requests until the
moming of July 2, 2014. Given the delay in service, and the lack of a stipulation between the parties to
extend the discovery period in this case, Respondent objects to Petitioner’s discovery requests in their
entirety. The discovery devices, namely, discovery depositions, interrogatories, requests for production of
documents and things, and requests for admission, are available for use only during the discovery period.
See Smith Internarional, Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v.
Guif Oil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely
request for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the

discovery deadline in this case, following a conference between the parties, or a hearing on this matter.
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Subject to the foregoing objections and without waiving same, see responsive documents attached hereto.

REQUEST FOR PROPUCTION NO. 41:

All documents and things upon which Respondent bases its denial of Petitioner's allegation in paragraphs
36 and 37 of Petitioner's Petition to Cancel in this proceeding.
ANSWER:

Respondent objects to the Petitioner’s First Request for Production of Documents in their entirety given the
date of actual delivery and service of the Petitioner’s discovery requests, which was July 2, 2014.
Discovery in this case closed on June 4, 2014. Petitioner’s discovery requests are dated June 4, 2014, but
Respondent did not receive Petitioner’s discovery requests until July 2, 2014. Through no fault of
Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following the close of
discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26(A)(1) Disclosures, also
dated June 4, 2014, on June 5, 2014, but Respondent did not receive Petitioner’s discovery requests until the
morning of July 2, 2014. Given the delay in service, and the lack of a stipulation between the parties to
extend the discovery period in this case, Respondent objects to Petitioner’s discovery requests in their
entirety. The discovery devices, namely, discovery depositions, interrogatories, requests for production of
documents and things, and requests for admission, are available for use only during the discovery period.
See Smith International, Inc. v. Olin Corp., 201 USPQ 250 (YTAB 1978), and Rhone- Poulenc Industries v.
Gulf Oil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely
request for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the

discovery deadline in this case, following a conference between the parties, or a hearing on this matter.

Subject to the foregoing objections and without waiving same, see responsive documents attached hereto.

REQUEST FOR PRODUCTION NO. 42:

All decuments and things upon which Respondent bases its other denials and admissions in. Respondent's
Axnswer to the Petition to Cancel in this proceeding.

ANSWER:

Respondent objects to the Petitioner’s First Request for Production of Documments in their entirety given the
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date of actual delivery and service of the Petitioner’s discovery requests, which was July 2, 2014.
Discovery in this case closed on June 4, 2014, Petitioner’s discovery requests are dated June 4, 2014, but
Respondent did not receive Petitioner’s discovery requests uvntil July 2, 2014, Through no fault of
Respondent’s, Respondent received Petitioner’s discovery -reques’ts nearly 30 days following the close of
discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26(A)(1) Disclosures, also
-dated June 4, 2014, on June 5, 2014, but Respondent did not receive Petitioner’s discovery requests until the
morning of July 2, 2014. Given the delay in service, and the lack of a stipulation between the parties to
extend the discovery period in this case, Respondent objects to Petitioner’s discovery requests in their
entirety. The discovery devices, namely, discovery depositions, inierrogatories, requests for production of
documents and things, and requests for admission, are available for use only during the discovery period.
See Smith International, Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v.
Gulf OQil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely
request for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the

discovery deadline in this case, following a conference between the parties, or a hearing on this matter.

Subject to the foregoing objections and without waiving same, see responsive documents attached hereto.
REQUEST FOR PRODUCTION NO. 43:

All documents and things upon which Respondent bases its First Affirmative Defense in paragraph 41 -

Failure to State a2 Claim.

ANSWER:

Respondent objects to the Petitioner’s First Request for Production of Documents in their entirety given the
date of actual delivery and service of the Petitioner’s discovery requests, which was July 2, 2014.
Discovery in this case closed on June 4, 2014. Petitioner’s discovery requests are dated June 4, 2014, but
Respondent did not receive Petitioner’s discovery requests until July 2, 2014. Through -no fault of
Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following the close of
discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26(A)(1) Disclosures, also
dated June 4, 2014, on June 5, 2014, but Respondent did not receive Petitioner’s discovery requests until the
morming of July 2, 2014. Given the delay in service, and the lack of a stipulation between the parties to
extend the discovery period in this case, Respondent objects to Petitioner’s discovery requests in their
entirety. The discovery devices, namely, discovery depositions, interrogatories, requests for production of

documents and things, and requests for admission, are available for use only during the discovery period.
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See Smith International, Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v.
Gulf Oil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely
request for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the

discovery deadline in this case, following a conference between the parties, or a hearing on this matter.

Subject to the foregoing objections and without waiving same, see responsive documents attached hereto.

REQUEST FOR PRODUCTION NO. 44;

All documents and things upon which Respondent bases its Second Affirmative Defense in paragraph 42-
Priority.

ANSWER:

Respondent objects to the Petitioner’s First Request for Production of Documents in their entirety given the
date of actual delivery and service of the Petitioner’s discovery requests, which was July 2, 2014.
Discovery in this case closed on June 4, 2014. Petitioner’s discovgry requests ate dated June 4, 2014, but
Respondent did not receive Petitioner’s discovery requests until July 2, 2014, Through no fault of
Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following the close of
discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26(A)(1) Disclosures, also
dated JTune 4, 2014, on June 5, 2014, but Respondent did not receive Petitioner’s discovery requests until the
morning of July 2, 2014. Given the delay in service, and the lack of a stipulation between the parties to
extend the discovery period in this case, Respondent objects to Petitioner’s discovery requests in their
entirety. The discovery devices, namely, discovery depositions, interrogatories, requests for production of
documents and things, and requests for admission, are available for use only during the discovery period.
See Smith International, Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v.
Guif Qil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely
request for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the

discovery deadline in this case, following a conference between the parties, or a hearing o this matter.

Subject to the foregoing objections and without waiving same, see responsive documents attached hereto.

REQUEST FOR PRODUCTION NO. 45:

All documents and things upon which Respondent bases its Third Affirmative Defense in paragraph 43 -
Fair Use.
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ANSWER:

Respondent objects to the Petitioner’s First Request for Production of Documents in their entirety given the
date of actual delivery and service of the Petitioner’s discovery requests, which was July 2, 2014.
Discovery in this case closed on June 4, 2014. Petitioner’s discovery requests are dated June 4, 2014, but
Respondent did mot receive Pefitioner’s discovery requests until July 2, 2014. Through no fault of
Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following the close of
discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26(A)(1) Disclosures, also
dated June 4, 2014, on June 5, 2014, but Respondent did not receive Petitioner’s discovery requests until the
morning of July 2, 2014. Given the delay in service, and the lack of a stipulation between the parties to
extend the discovery period in this case, Respondent objects to Petitioner’s discovery requests in their
entirety. The discovery devices, namely, discovery depositions, interrogatories, requests for production of
documents and things, and requests for admission, are available for use only during the discovery period.
See Smith International, Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v.
Guif Oil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely
request for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the
discovery deadline in this case, following a conference between the parties, or a hearing on this matter.

’

Subject to the foregoing objections and without waiving same, see responsive documents attached hereto.

REQUEST FOR PRODUCTION NQ. 46:

All documents and things upon which Respondent bases its Fourth Affirmative Defense in paragraph 44 -
Statute of Limitations.

ANSWER:

Respondent objects to the Petitioner’s First Request for Production of Documents in their entirety given the
date of actual delivery and service of the Petitioner’s discovery requests, which was July 2, 2014.
Discovery in this case closed on June 4, 2014. Petitioner’s discovery requests are dated June 4, 2014, but
Respondent did mot receive Petitioner’s discovery requests until July 2, 2014. Through no fault of
Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following the close of
discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26(A)(1) Disclosures, also
dated June 4, 2014, on June 5, 2014, but Respondent did not receive Petitioner’s discovery requests until the
morning of July 2, 2014. Given the delay in service, and the lack of a stipulation between the parties to

extend the discovery period in this case, Respondent objects to Petitioner’s discovery requests in their
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entirety. The discovery devices, namely, discovery depositions, interrogatories, requests for production of
documents and things, and requests for admissién, are available for use only during the discovery period.
Seé Smith International, Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v.
Gulf Oil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely
request for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the

discovery deadline in this case, following a conference between the parties, or a hearing on this matter.

Subject to the foregoing objections and without walving same, see responsive documents attached hereto.

REQUEST FOR PRODUCTION NO. 47:

All documents and things upon which Respondent bases its Fifth Affirmative Defense in paragraph 45 -
Estoppel.
ANSWER:

Respondent objects to the Petitioner’s First Request for Production of Documents in their entirety given the
date of actual delivery and service of the Petitioner’s discovery requests, which was July 2, 2014,
Discovery in this case closed on June 4, 2014. Petitioner’s discovery requests are dated June 4, 2014, but
Respondent did not receive Petitioner’s discovery requests until July 2, 2014. Through no fault of
Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following the close of
discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26(A)(1) Disclosures, also
dated June 4, 2014, on June 5, 2014, but Respondent did not receive Petitioner’s discovery requests until the
morning of July 2, 2014. Given the delay in service, and the lack of a stipulation between the parties to
extend the discovery period in this case, Respondent objects to Petitioner’s discovery requests in their
entirety. The discovery devices, namely, discovery depositions, interrogatories, requests for production of
documents and things, and requests for admission, are available for use only during the discovery period.
See Smith International, Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v.
Gulf Oil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely
request for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the

discovery deadline in this case, following a conference between the parties, or a hearing on this matter.

Subject to the foregoing objections and without walving same, see responsive documents attached hereto.

REQUEST FOR PRODUCTION NO. 48:

PAGE 66 OF 123



All documents and things upon which Respondent bases its Sixth Affirmative Defense in paragraph 46 -

Laches.
ANSWER:

Respondent objects to the Petitioner’s First Request for Prodection of Documents in their entirety given the
date of actual delivery and service of the Petitioner’s discovery requests, which was July 2, 2014.
Discovery in this case closed on June 4, 2014. Petitioner’s discovery requests are dated June 4, 2014, but
Respondent did not receive Petitioner’s discovery requests until July 2, 2014. Through no fault of
Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following the close of
discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26(A)(1) Disclosures, also
dated June 4, 2014, on June 5, 2014, but Respondent did not receive Petitioner’s discovery requests until the
morning of July 2, 2014. Given the delay in service, and the lack of a stipulation between the parties to
extend the discovery period in this case, Respondent objects to Petitioner’s discovery requests in their
entirety. The discovery devices, namely, discovery depositions, interrogatories, requests for production of
documents and things, and requésts for admission, are available for use only during the discovery period.
See Smith International, Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v.
Gulf Oil Corp., 198 UPSQ 372 (TTAB 1578). Respondent has no obligation to respond to an untimely
request for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the

discovery deadline in this case, following a conference between the parties, or a hearing on this matter.

Subject to the foregoing objections and without waiving same, see responsive documents attached hereto.

REQUEST FOR PRODUCTION NO. 49:

All documents and things upon which Respondent bases its Seventh Affirmative Defense in paragraph 47 -
Acquisscence.

ANSWER:

Respondent objects to the Petitioner’s First Request for Production of Documents in their entirety given the
date of actual delivery and service of the Petitioner’s discovery requests, which was July 2, 2014.
Discovery in this case closed on June 4, 2014. Petitioner’s discovery requests are dated June 4, 2014, but
Respondent did not receive Petitioner’s discovery requests until July 2, 2014. Through no fault of
Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following the close of
discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26(A)(1) Disclosures, also
dated June 4, 2014, on June 5, 2014, but Respondent did not receive Petitioner’s discovery requests until the
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momning of July 2, 2014. Given the delay in service, and the lack of a stipulation between the parties to
extend the discovery period in this case, Respondent objects to Petitioner’s discovery requests in their
entirety. The discovery devices, namely, discovery depositions, interrogatories, requests for production of
documents and things, and requests for admission, are available for use only during the discovery period.
See Smith International, Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v.
Gulf Oil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely
request for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the

discovery deadline in this case, following a conference between the parties, or a hearing on this matter.

Subject to the foregoing objections and without waiving same, see responsive documents attached hereto.

REQUEST FOR PRODUCTION NO. 50;

All documents and things upon which Respondent bases its Eighth Affirmative Defense in paragraph 48 -
No Liability.
ANSWER:

Respondent objects to the Petitioner’s First Request for Production of Documents in their entirety given the
date of actual delivery and service of the Petitioner’s discovery requests, which was July 2, 2014.
Discovery in this case closed on June 4, 2014. Petitioner’s discovery requests are dated June 4, 2014, but
Respondent did not receive Petitioner’s discovery requests until July 2, 2014. Through no fault of
Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following the close of
discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26(A)(lj Disclosures, also
dated June 4, 2014, on June 5, 2014, but Respondent did not receive Petitioner’s discovery requests until the
morning of July 2, 2014. Given the delay in service, and the lack of a stipulation between the parties to
extend the discovery period in this case, Respondent objects to Petitioner’s discovery requests in their
entirety. The discovery devices, namely, discovery depositions, interrogatories, requests for production of
documents and things, and requests for admission, are available for use only during the discovery period.
See Smith International, Ine. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v.
Gulf Oil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely
request for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal eﬁemion of the

discovery deadline in this case, following a conference between the parties, or a hearing on this matter.

Subject to the foregoing objections and without waiving same, see responsive documents attached hereto.
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REQUEST FOR PRODUCTION NO. 51:

All documents and things upon which Respondent bases its Ninth Affirmative Defense in paragraph 49 - No
Standing.
ANSWER:

Respondent objects to the Petitioner’s First Request for Production of Documents in their entirety given the
date of actual delivery and service of the Petitioner’s discovery requests, which was July 2, 2014.
Discovery in this case closed on June 4, 2014. Petitioner’s discovery requests are dated June 4, 2014, but
Respondent did not receive Petitioner’s discovery requests until July 2, 2014. Through no fault of
Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following the close of
discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26(A)(1) Disclosures, also
dated June 4, 2014, on June 5, 2014, but Respondent did not receive Petitioner’s discovery requests until the
morning of July 2, 2014. Given the delay in service, and the lack of a stipulation between the parties to
extend the discovery period in this case, Respondent objects to Petitioner’s discovery requests in their
entirety. The discovery devices, namely, discovery depositions, interrogatories, requests for production of
documents and things, and requests for admission, are available for use only dﬁring the discovery period.
See Smith International, Inc. v. Olin Corp.,r.’ZOl USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v.
Gulf Oil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely
request for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the

discovery deadline in this case, following a conference between the parties, or a hearing on this matter.

Subject to the foregoing objections and without waiving same, see responsive documents attached hereto.
Trial and Appeal Board.

REQUEST FOR PRODUCTION NO. 52:

All documents and things upon which Respondent bases its Tenth Affirmative Defense in paragraph 50 -
Non-Use and Abandonment.

ANSWER:

Respondent objects to the Petitioner’s First Request for Production of Documents in their entirety given the
date of actual delivery and service of the Petitioner’s discovery requests, which was July 2, 2014.

Discovery in this case closed on June 4, 2014. Petitioner’s discovery requests are dated Tune 4, 2014, but
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Respondent did not receive Petitioner’s discovery requests until July 2, 2014. Through no fanlt of
Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following the close of
discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26(A)(1) Disclosures, also
dated June 4, 2014, on June 5, 2014, but Respondent did not receive Petitioner’s discovery requests until the
morning of July 2, 2014. Given the delay in service, and the lack of a stipulation between the parties to
extend the discovery period in this case, Respondent objects to Petitioner’s discovery requests in their
entirety. The discovery devices, namely, discovery depositions, interrogatories, requests for production of
documents and things, and requests for admission, are available for use only dilring the discovery period.
See Smith International, Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v.
Gulf Oil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely
request for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the

discovery deadline in this case, following a conference between the parties, or a hearing on this matter.

Subject to the foregoing objections and without walving same, see responsive documents attached hereto.

REQUEST FOR PRODUCTION NO. 53:

All documents and things upon which Respondent bases its Eleventh A ffirmative Defense in paragraph 51.
ANSWER:

Respondent objects to the Petitioner’s First Request for Production of Documents in their entirety given the
date of actnal delivery and service of the Petitioner’s discovery requests, which was July 2, 2014.
Discovery in this case closed on June 4, 2014. Petitioner’s discovery requests are dated June 4, 2014, but
Respondent did not recejve Petitioner’s discovery requests until July 2, 2014. Through no fault of
Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following the close of
discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26(A)(1) Disclosures, also
dated June 4, 2014, on June 5, 2014, but Respondent did not receive Petitioner’s discovery requests until the
morning of July 2, 2014. Given the delay in service, and the lack of a stipulation between the parties to
extend the discovery period in this case, Respondent objects to Petitioner’s discovery requests in their
entirety. The discovery devices, namely, discovery depositions, interrogatories, requests for production of
documents and things, and requests for admission, are available for use only during the discovery period.
See Smith International, Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v.
Guif Oil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untindely

request for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the
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discovery deadline in this case, following a conference between the parties, or a hearing on this matter.

Subject to the foregoing objections and without waiving same, see responsive documents attached hereto,

REQUEST FOR PRODUCTION NO. 54:

All documents and things identified in Respondent's Answer to the Petition to Cancel in this proceeding.

ANSWER:

Respondent objects to the Petitioner’s First Request for Production of Documents in their entirety given the
date of actual delivery and service of the Petitioner’s discovery requests, Which was July 2, 2014.
Discovery in this case closed on June 4, 2014. Petitioner’s discovery requests are dated June 4,2014, but
Respondent did not receive Petitioner’s discovery requests until July 2, 2014. Through no fault of
Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following the close of
discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26(A)(1) Disclosures, also
dated June 4, 2014, on June 5, 2014, but Respondent did not receive Petitioner’s discovery requests until the
morning of July 2, 2014. Given the delay in service, and the lack of a stipulation between the parties to
extend the discovery period' in this case, Respondent objects to Petitioner’s discovery requests in their
entirety. The discovery devices, namely, discovery depositions, interrogatories, requests for production of
documents and things, and requests for admission, are available for use only during the discovery period.
See Smith International, Inc.v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v.
Guif Oil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely
request for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the

discovery deadline in this case, following a conference between the parties, or a hearing on this matter.

Subject to the foregoing objections and without waiving same, see responsive documents attached hereto.

REQUEST FOR PRODUCTION NO. 55:

All documents referring or relating to Respondent' s uses of any term comprised of or containing
"COMFORT " and/or "CLUB" including but not limited to use as the common commercial name for a type

of product or service, to describe a feature or characteristic of any product or service, as a verb, or in
lowercase letters.
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ANSWER:

~ Respondent objects to the Petitioner’s First Request for Production of Documents in their entirety given the
date of actual delivery and service of the Petitioner’s discovery requests, which was July 2, 2014.
Discovery in this case closed on June 4, 2014. Petitioner’s discovery requests are dated June 4, 2014, but
Respondent did not receive Petitioner’s discovery requests until July 2, 2014. Through no fault of
Réspondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following the close of
discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26(A)(1) Disclosures, also
dated June 4, 2014, on June 5, 2014, but Respondent did not receive Petitioner’s discovery requests until the
morning of July 2, 2014. Given the delay in service, and the lack of a stipulation between the parties to
ex{end the discovery period in this case, Respondent objects to Petitioner’s discovery requests in their
entirety. The discovery devices, namely, discovery depositions, interrogatories, requests for production of
documents and things, and requests for admission, are available for use only during the discovery period.
See Smith International, Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v.
Gulf Oil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely
request for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the

discovery deadline in this case, following a conference between the parties, or a hearing on this matter.

Subject to the foregoing objections and without waiving same, see responsive documents attached hereto.
REQUEST FOR PRODUCTION NO. 56:

All documents and things sufficient to identify the particular market or market segment in which
Respondent’s services compete, and all competitors.
ANSWER:

Respondent objects to the Petitioner’s First Request for Production of Documents in their entirety given the
date of actual delivery and service of the Petitioner’s discovery requests, which was July 2, 2014.
Discovery in this case closed on June 4, 2014. Petiticner’s discovery requests are dated June 4, 2014, but
Respondent did not receive Petitioner’s discovery requests until July 2, 2014. Through no fault of
Respondent’s, Respondent received Petitioner’s discovéry requests nearly 30 days following the close of
discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26(A)(1) Disclosures, also
dated June 4, 2014, on June 5, 2014, but Respondent did not receive Petitioner’s discovery requests until the
morning of July 2, 2014, Given the delay in service, and the lack of a stipulation between the parties to

extend the discovery period in this case, Respondent objects to Petitioner’s discovery requests in their
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entirety. The discovery devices, namely, discovery depositions, interrogatories, requests for production of
documents and things, and requests for admission, are available for use only during the discovery period.
See Smith International, Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v.
Guif Oil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely
request for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extensioﬁ of the

discovery deadline in this case, following a conference between the parties, or a hearing on this matter.

Subject to the foregoing objections and without waiving same, see responsive documents attached hereto.

REQUEST FOR PRODUCTION NOQ. 57:

Representative examples of advertising and promotional materials in each media used (e.g., print,
television, radio, internet, direct mail, billboards) featuring, displaying, or containing Respondent's Mark

ANSWER;:

Respondent objects to the Petitioner’s First Request for Production of Documents in their entirety given the
date of actual delivery and service of the Petitioner’s discovery requests, which was Tnly 2, 2014.
Discovery in this case closed on June 4, 2014. Petitioner’s discovery requests are dated June 4, 2014, but
Respondent did not receive Petitioner’s discovery requests until July.2, 2014. Through no fault of
Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following the close of
discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26{A)(1) Disclosures, also
dated June 4, 2014, on June 5, 2014, but Respondent did not receive Petitioner’s discovery requests until the
morning of July 2, 2014. Given the delay in service, and the lack of a stipulation between the parties to
extend the discovery period in this case, Respondent objects to Petitioner’s discovery requests in their
entirety. The discovery devices, namely, discovery depositions, interrogatories, requests for production of
documents and things, and requests for admission, are available for use only during the discovery period.
See Smith International, Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v.
Gulf Oil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respdnd to an untimely
request for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the

discovery deadline in this case, following a conference between the parties, or a hearing on this matter.

Subject to the foregoing objections and without waiving same, see responsive documents attached hereto.
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REQUEST FOR PRODUCTION NO. 58:

Repfesentative samples of all websites, advertisements, catalogs, brochures, posters, flyers, and any other
printed or online promotional materials that have ever been used by Respondent in connection with
Respondent's Mark.

ANSWER:

Respondent objects to the Petitioner’s First Request for Production of Documents in their entirety given the
date of actual deli{fery and service of the Petitioner’s discovery requests, which was July 2, 2014.
Discovery in this case closed on June 4, 2014. Petitioner’s discovery requests are dated June 4, 2014, but
Respondent did not receive Petitioner’s discovery requests until July 2, 2014. Through no fault of
Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following the close of
discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26(A)(1) Disclosures, also
dated June 4, 2014, on June 5, 2014, but Respondent did not receive Petitioner’s discovery requests until the
morning of July 2, 2014. Given the delay in service, and the lack of a stipulation between the parties to
extend the discovery period in this case, Respondent objects to Petitioner’s discovery requests in their
entirety. The discovery devices, namely, discovery depositions, interrogatories, requests for production of
documents and things, and requests for admission, are available for use only during the discovery period.
See Smith International, Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v.
Gulf Oil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely
request for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the

discovery deadline in this case, following a conference between the parties, or a hearing on this matter.

Respondent objects to this request to the extent it is over broad and unduly burdensome. Subject to the

foregoing objections and without waiving same, see responsive documents attached hereto.

REQUEST FOR PRODUCTION NO. 59:

Documents sufficient to show all media (e.g., print, television, radio, internet, direct mail, billboards) in
which Respondent has advertised or promoted Respondent's Mark, including but not limited to media
schedules and advertising plans.

ANSWER:
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Respondent objects to the Petitioner’s First Request for Production of Do-cuments in their eﬁtirety given the
date of actual delivery and service of the Petitioner’s discovery requests, which was July 2, 2014.
Discovery in this case closed on June 4, 2014. Petitioner’s discovery requests are dated June 4, 2014, but
Respondent did not receive Petitioner’s discovery requests until July 2, 2014. Through no fault of
Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following the close of
discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26(A)(1) Disclosures, also
dated June 4, 2014, on June 5, 2014, but Respondent did not receive Petitioner’s discovery requests until the
morning of JTuly 2, 2014. Given the delay in service, and the lack of a stipulation between the‘pafties to
extend the discovery period in this case, Respondent objects {o Petitioner’s discovery requests in their
entirety. The discovery devices, namely, discovery depositions, interrogatories, requests for production of
documents and things, and requests for admission, are available for use cnly during the discovery period.
See Smith International, Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v.
Gulf Oil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely
request for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the

discovery deadline in this case, following a conference between the parties, or a hearing on this matter.

Subject to the foregoing objections, and without waiving same, see responsive documents attached hereto.

REQUEST FOR PRODUCTION NO. 66:

Documents sufficient to show the type, identity, and geographic distribution of all media in which
Respondent has advertised or intends to advertise zoods and services using Respondent's Mark.

ANSWER:

Respondent objects to the Petitioner’s First Request for Production of Documents in their entirety given the
date of actual delivery and service of the Petitioner’s discovery requests, which was July 2, 2014.
Discovery in this case closed on June 4, 2014. Pétiﬁoner’s discovery requests are dated June 4, 2014, but
Respondent did not receive Petitioner’s discovery requests until July 2, 2014. Through no fault of
Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following the close of
discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26(A)(1) Disclosures, also
dated June 4, 2014, on June 5, 2014, but Respondent did not receive Petitioner’s discovery requests until the
morning of July 2, 2014, Given the delay in service, and the lack of a stipulation between the parties to

extend the discovery period in this case, Respondent objects to Petitioner’s discovery requests in their
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entirety. The discovery devices, namely, discovery depositions, interrogatories, requests for production of
documents and things, and requests for admission, are available for use only during the discovery period.
See Smith International, Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v.
Guif Oil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely
request for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the

discovery deadline in this case, following a conference between the parties, or a hearing on this matter.

Subject to the foregoing objections, and without waiving same, see responsive documents attached hereto.

REQUEST FOR PRODUCTION NO. 61:

All press releases, articles, and clippings relating to or commenting upon Respondent's Mark or
Respondent's services.

ANSWER:

Respondent objects to the Petitioner’s First Request for Production of Documents in their entirety given the
date of actnal delivery and service of the Petitioner’s discovery requests, which was July 2, 2014.
Discovery in this case closed on June 4, 2014. Petitioner’s discovery requests are dated June 4, 2014, but
Respondent did not receive Petitioner’s discovery requests until July 2, 2014. Through no fault of
Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following the close of
discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26(A)(1) Disclosures, also
dated June 4, 2014, on June 3, 2014, but Respondent did not receive Petitioner’s discovery requests until the
morning of July 2, 2014. Given the delay in service, and the lack of a stipulation between the parties to
extend the discovery period in this case, Respondent objects to Petitioner’s discovery requests in their
entirety. The discovery devices, namely, discovery depositions, interrogatories, requests for productien of
documents and things, and requests for admission, are available for nse only during the discovery period.
See Smith International, Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v.
- Gulf Oil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely
request for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the

discovery deadline in this case, following a conference between the parties, or a hearing on this matter.

Subject to the foregoing objections, and without walving same, see responsive documents attached hereto.
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REQUEST FOR PRODUCTION NO. 62:

Documents sufficient to show all forms in which Respondent has depicted, displayed, or used
Respondent's Mark, including but not limited to all designs, stylizations, and/or logos.

ANSWER:

Respondent objects to the Petitioner’s First Request for Production of Documents in their entirety given the
date of actual delivery and service of the Pefitioner’s discovery requests, which was July 2, 2014.
Discovery in this case closed on June 4, 2014. Pefitioner’s discovery requests are dated June 4, 2014, but
Respondent did not receive Petitioner’s discovery requests until July 2, 2014. Through no fault of
Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following the close of
discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26(A)(1) Disclosures, also
dated June 4, 2014, on June 5, 2014, but Respondent did not receive Petitioner’s discovery requests until the
morning of July 2, 2014. Given the delay in service, and the lack of a stipulation between the parties to
extend the discovery period in this case, Respondent objects to Petitioner’s discovery requests in their
entirety. The discovery devices, namely, discovery depositions, interrogatories, requests for production of
documents and things, and requests for admission, are available for use only during the discovery period.
See Smith International, Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v.
Gulf Oil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely
request for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the

discovery deadline in this case, following a conference between the parties, or a hearing on this matter.

Subject to the foregoing objections, and without waiving same, see responsive documents attached hereto.

REQUEST FOR PRODUCTION NO. 63:

To the extent not covered by other requests, all documents referring or relating to investigations, searches,
research focus groups, reports, surveys, polls, studies, searches, and opinions conducted by or for
Respondent relating or referring to Respondent's Mark.

ANSWER:

Respondent objects to the Petitioner’s First Request for Production of Documents in fheir entirety given the
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date of actual delivery and service of the Petitioner’s discovery requests, which was Tuly 2, 2014,
Discovery in this case closed on June 4, 2014. Petitioner’s discovery requests are dated June 4, 2014, but
Respondent did not receive Petitioner’s diséovery requests until July 2, 2014, Through no faunit of
Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following the close of
discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26(A)(1) Disclosures, also
dated June 4, 2014, on June 5, 2014, but Respondent did not receive Petitioner’s discovery requests until the
momning of July 2, 2014. Given the delay in service, and the lack of a stipulation between the parties to
extend the discovery period in this case, Respondent objecis to Petitioner’s discovery requests in their
entirety. The discovery devices, namely, discovery depositions, interrogatories, requests for production of
documents and things, and requests for admission, are available for use only during the discovery period.
See Smith International, Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v.
Guif Oil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respend to an untimely
request for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the

discovery deadline in this case, following a conference between the parties, or a hearing on this matter.

Subject to the foregoing objections, and without waiving same, none.

REQUEST FOR PRODUCTION NO. 64:

All documents referring or relating to any objections Respondent has received concerning his use and/or
registration of Respondent's Mark.
ANSWER:

Respondeﬁt objects to the Petitioner’s First Request for Production of Documents in their entirety given the
date of actual delivery and service of the Petitioner’s discovery requesté, which was July 2, 2014,
Discovery in this case closed on June 4, 2014. Petitioner’s discovery requests are dated June 4, 2014, but
Respondent did mot receive Petitioner’s discovery requests until July 2, 2014. Through no fanlt of
Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following the close of
discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26(A)(1) Disclosures, also
dated June 4, 2014, on June 5, 2014, but Respondent did nof receive Petitioner’s discovery requests until the
morning of July 2, 2014. Given the delay in service, and the lack of a stipulation between the parties to
extend the discovery period in this case, Respondent objects to Petitioner’s discovery requests in their

entirety. The discovery devices, namely, discovery depositions, interrogatories, requests for production of
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documents and things, and requests for admission, are available for use only during the discovery period.
See Smith International, Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v.
Gulf Oil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely
request for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the

discovery deadline in this case, following a conference between the parties, or a hearing on this matter.

Subject to the foregoing objections, and without waiving same, see responsive documents attached hereto.

REQUEST FOR PRODUCTION NO. 65:

Documents sufficient to identify the annual sales revenues in units from sales of goods and services by
Respondent under Respondent's Mark.
ANSWER:

Respondent objects to the Petitioner’s First Request for Production of Documents in their entirety given the
date of actual delivery and service of the Petitioner’s discovery requests, which was July 2, 2014.
Discovery in this case closed on June 4, 2014. Petitioner’s discovery requests are dated June 4, 2014, but
Respondent did not receive Petitioner’s discovery requests until July 2, 2014. Through no fault of
Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following the close of
discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26(A)(1) Disclosures, also
dated June 4, 2014, on June 5, 2014, but Respondent did not receive Petitioner’s discovery requests until the
morning of July 2, 2014. Given the delay in service, and the lack of a stipulation between the parties to
exiend the discovery period in this case, Respondent objects to Petitioner’s discovery requests in their
entirety. The discovery devices, namely, discovery depositions, interrogatories, requests for production of
documents and things, and requests for admission, are available for use orly during the discovery period.
See Smith International, Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v.
Gulf Oil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely
request for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the

discovery deadline in this case, following a conference between the parties, or a hearing on this matter.

nlate about what information Petitioner is secking from Respondent via this particular request.

REQUEST FOR PRODUCTION NO. 66:

Documents sufficient to identify any advertising expenses incurred by Respondent in connection with use
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of Respondent‘ s Mark.
ANSWER:

Respondent objects to the Petitioner’s First Request for Production of Documents in their entirety given the
date of actual delivery and service of the Petitioner's discovery requests, which was July 2, 2014,
Discovery in this case closed on June 4, 2014. Petitioner’s discovery requests are dated June 4, 2014, but
Respondent did not receive Petitioner’s discovery requests until July 2, 2014, Through no fault of
Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following the close of
discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26(A)(1) Disclosures, also
dated June 4, 2014, on June 5, 2014, but Respondent did not receive Petitioner’s discovery requests until the
morning of July 2, 2014. Given the delay in service, and the Jack of a stipulation between the parties to
extend the discovery period in this case, Respondent objects to Petitioner’s discovery requests in their
entirety. The discovery devices, namely, discovery depositions, interrogatories, requests for productlon of
documents and things, and requests for admission, are available for use only during the discovery period.

See Smith International, Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v,
Gulf Oil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely
request for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the

discovery deadline in this case, following a conference between the parties, or a hearing on this matter,

Subject to the foregoing objections and without walving same, see responsive documents attached hereto.
REQUEST FOR PRODUCTION NO. 67;

Documents sufficient to identify the annual advertising and promotional expendinires for Respondent's
Goods from the first use of Respondent's Mark to the present.
ANSWER:

Respondent objects to the Petitioner’s First Request for Production of Documents in their entirety given the
date of actual delivery and service of the Petitioner’s discovery requests, which was Tuly 2, 2014.
Discovery in this case closed on June 4, 2014. Petitioner’s discovery requests are dated June 4, 2014, but
Respondent did not receive Petitioner’s discovery requests until July 2, 2014. Through no fault of
Respondent’s, Respondent received Petltmner s discovery requests nearly 30 days following the close of
discovery in this case. Respondent d1d receive Petitioner’s Supplemental Rule 26(A)(1) Disclosures, also
dated June 4, 2014, on June 5, 2014, but Respondent did not receive Petitioner’s discovery requests until the
morning of July 2, 2014. Given the delay in service, and the lack of a stipulation between the pariies to
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extend the discovery period in this case, Respondent objects to Petitioner’s discovery requests in their
entirety. The discovery devices, namely, discovery depositions, interrogatories, requests for production of
documents and things, and requests for admission, are availablé for use only during the discovery period.
See Smith International, Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulene Industries v.
Gulf Oil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely
request for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the

discovery deadline in this case, following a conference between the parties, or a hearing on this matter.

Subject to the foregoing objections, and without waiving same, see responsive documents attached hereto.

REQUEST ¥OR PRODUCTION NO. 68:

All documents referring or relating to Respondent's annual expenditures for developing and marketing

Respondent's Mark.
ANSWER:

Respondent objects to the Petitioner’s First Request for Production of Documents in their entirety given the
date of actual delivery and service of the Petitioner’s discovery requests, which was July 2, 2014.
Discovery in this case closed on June 4, 2014. Petitioner’s discovery requests are dated June 4, 2014, but
Respondent did not receive Petitioner’s discovery requests until July 2, 2014. Through no fault of
Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following the close of
discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26{(A)(1) Disclosures, also
dated June 4, 2014, on June 3, 2014, but Respondent did not receive Petitioner’s discovéry requests until the
morning of July 2, 2014. Given the delay in service, and the lack of a stipulation between the parties to
extend the discovery period in this case, Respondent objects to Petitioner’s discovery requests in their
entirety. The discovery devices, namely, discovery depositions, interrogatories, requests for production of
documents and things, and requests for admission, are available for use only during the discovery period.
See Smith International, Inc. v. Olin Corp., 201. USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v.
Gulf Oil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely
request for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the

discovery deadline in this case, following a conference between the parties, or a hearing on this matter.

Subject to the foregoing objections, and without waiving same, see responsive documents attached hereto.

REQUEST FOR PRODUCTION NO. 69:
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All documents referring or relating to judicial or administrative proceedings in any forum referring or
relating to Respondent' s Mark and/or Respondent's Goods, other than this proceeding.
ANSWER:

Respondent objects to the Petitioner’s First Request for Production of Documents in their entirety given the
date of actual delivery and service of the Petitioner’s discovery requests, which was July 2, 2014.
Discovery in this case closed on June 4, 2014. Petitioner’s discovery requests are dated June 4, 2014, but
Respondent did not receive Petitioner’s discovery requests until July 2, 2014. Through no fault of
Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following the close of
discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26(A)(1) Disclosures, also
dated June 4, 2014, on June 5, 2014, but Respondent did not receive Petitioner’s discovery requests until the
morning of July 2, 2014. Given the delay in service, and the lack of a stipulation between the parties to
extend the discovery period in this case, Respondent objects to Petitioner’s discovery requests in their
entirety. The discovery devices, namely, discovery depositions, interrogétories, requests for production of
documents and things, and requests for admission, are available for use only during the discovery period.
See Smith International, Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v.
Gulf Oil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely
request for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the

discovery deadline in this case, following a conference between the parties, or a hearing on this matter.

Subject to the foregoing obiections, and without waiving same, see the materials found on the site,
www.uspto.gov, relating to the application and registration of Respondent’s COMFORTCLUB mark, see
also all responsive documents attached hereto.

REQUEST FOR PRODUCTION NO. 70:

All documents referring or relating to all adversarial proceedings to which Respondent has been a party ,
including domain name disputes, inter-party proceedings before the U.S. Trademark Trial & Appeal Board
or other nation 's trademark offices, or lawsuits filed in a court anywhere in the world.

ANSWER:

Respondent objects to the Petitioner’s First Request for Production of Documents in their entirety given the
date of actual delivery and service of the Petitioner’s discovery requests, which was July 2, 2014.
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Discovery in this case closed on June 4, 2014. Petitioner’s discovery requests are dated June 4, 2014, but
Respondent did not receive Petitioner’s discovery requests until July 2, 2014. Through no fault of
Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following the close of
discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26(A)1) Disclosures, also
dated June 4, 2014, on Iuné 5, 2014, but Respondent did not receive Petitioner’s discovery requests until the -
morning of July 2, 2014. Given the delay in service, and the lack of a stipulation between the parties to
extend the discovery period in this case, Respondent objects to Petitioner’s discovery requests in their
entirety. The discovery devices, namely, discovery depositions, interrogatories, requests for production of
documents and things, and requests for admission, are available for use orﬂy during the discovery period.
See Smith International, Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v.
Guif Oil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely
request for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the

discovery deadline in this case, following a conference between the parties, or a hearing on this matter.

“Subject to the foregoing objections, and without waiving same, none.

REQUEST FOR PRODUCTION NO. 71:

All documents referring or relating to agreements Respondent has entered into (oral or written) relating to
Respondent's Mark, including but not limited to development agreements, license agreements, co-

branding agreements, consent agreements, coexistence agreements, assignments, seitlement agreements,

and advertising agreements.

ANSWER:

Respondent objects to the Petitioner’s First Request for Production of Documents in their entirety given the
date of actual delivery and service of the Petitioner’s discovery requests, which was July 2, 2014.
Discovery in this case closed on June 4, 2014. Petitioner’s discovery requests are dated June 4, 2014, but
Respondent did not receive Petitioner’s discovery requests until July 2, 2014. Thronugh no fault of
Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following the close of
discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26(A)(1) Disclosures, also -
dated June 4, 2014, on June 5, 2014, but Respondent did not receive Petitioner’s discovery requests until the
morning of July 2, 2014. Given the delay in service, and the lack of a stipulation between the parties to
extend the discovery period in this case, Respondent objects to Petitioner’s discovery requests in their

entirety. The discovery devices, namely, discovery depositions, interrogatories, requests for production of
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documents and things, and requests for admission, are available for use only during the discovery period.
See Smith International, Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v.
Gulf Oil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely
request for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the

discovery deadline in this case, following a conference between the parties, or a hearing on this matter.

Subject to the foregoing objections, and without waiving same, see responsive documents attached hereto.
Respondent will make additional materials available to counsel for Petitioner for inspection and copying at

Respondent’s office at a mutually agreeable date and time.

REQUEST FOR PRODUCTION NO. 72:

All documents and things sufficient to identify all uses of Respondent's Mark by Respondent or

Respondent's licensees, including use in marketing materials, internal materials, and Respondent's

websites.
ANSWER:

Respondent objects to the Petitioner’s First Request for Production of Documents in their entirety given the
date of actual delivery and service of the Petitioner’s discovery requests, which was hly 2, 2014,
Discovery in this case closed on June 4, 2014. Petitioner’s discovery requests are dated June 4, 2014, but
Respondent did not receive Petitioner’s discovery requests until July 2, 2014. Through no fault of
Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following the close of
discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26{A)(1) Disclosures, also
dated June 4, 2014, on June 5, 2014, but Respondent did not receive Petitioner’s discovery requests until the
morning of July 2, 2014. Given the delay in service, and the lack of a stipulation between the parties to
extend the discovery périod in this case, Respondent objects to Petitioner’s discovery requests in their
entirety. The discovery devices, namely, discovery depositions, interrogatories, requests for production of
documents and things, and requests for admission, are available for use only during the discovery period.
See Smith International, Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v.
Gulf Oil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely
request for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the

discovery deadline in this case, following a conference between the parties, or a hearing on this matter.
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Subject to the foregoing objections, and without waiving same, see responsive documents attached hereto.
Respondent will make additional materials available to counsel for Petitioner for inspection and copying at

Respondent’s coffice at a mutnally agreeable date and time.

REQUEST FOR PRODUCTION NO. 73:

All documents and things sufficient to identify the meaning of Respondent's Mark and the messages that
Respondent intends to convey to consumers with respect to Respondent's Mark.

ANSWER:

Respondent objects to the Petitioner’s First Request for Production of Documents in their entirety given the
date of actual delivery and service of the Petitioner’s discovery requests, which was July 2, 2014.
Discovery in this case closed on June 4, 2014. Petitioner’s discovery requests are dated June 4, 2014, but
Respondent did not receive Petitioner’s discovery requests until July 2, 2014. Through no fault of
Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following the close of |
discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26(A)(1) Disclosures, also
dated June 4, 2014, on June 5, 2014, but Respondent did not receive Petitioner’s discovery requests until the
morning of July 2, 2014. Given the delay in service, and the lack of a stipulation between the parties to
extend the discovery period in this case, Respondent objects to Petitioner’s discovery requests in their
entirety. The discovery devices, namely, discdvery depositions, interrogatories, requests for production of
documents and things, and requests for admission, are available for use only during the discovery period.
See Smith International, Inc. v. Olin Corp., 201 USPQ 2350 (TTAB 1978), and Rhone- Poulenc Industries v.
Gulf Oil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely
request for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the

discovery deadline in this case, following a conference between the parties, or a hearing on this matter.
Respondent also objects to the extent this request is not narrowly tailored to a specific fact, or issue in this

matter, and as such would require Respondent to speculate about what information Petitioner is seeking

from Respondent via this particular request.

REQUEST FOR PRODUCTION NO. 74;

All documents and things sufficient to identify the ways in which the type of comsumer to whom

Respondent has been marketing or will market its goods and services under Respondent's Mark is different
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from the type of consumer to whom Respondent believes Petitioner is marketing its goods and services.

ANSWER:

Respondent objects to the Petitioner’s First Request for Production of Documents in their entirety given the
date of actual delivery and service of the Petitioner’s discovery requests, which was July 2, 2014.
Discovery in this case closed on June 4, 2014. Petitioner’s discovery requests are dated June 4, 2014, but
Respondent did not receive Petitioner’s discovery requests until July 2, 2014. Throngh no fault of
Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following the close of
discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26(A)(1) Disclosures, also
dated June 4, 2014, on Tune 3, 2014, but Respondent did not receivé Petitioner’s discovery requests until the
morning of July 2, 2014. Given the delay in Service, and the lack of a stipulation between the parties to
extend the discovery period in this case, Respondent objects to Petitioner’s discovery requests in their
entirety. The discovery devices, namely, discovery depositions, interrogatories, requests for production of
documents and things, and requests for admission, are available for use only during the discovery period.
See Smith International, Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v.
Gulf Oil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely
request for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the

discovery deadline in this case, following a conference between the parties, or a hearing on this matter.
ulate about what information Petitioner is seeking from Respondent via this particular request.

REQUEST FOR PRODUCTION NO. 75:

All documents referring or relating to all known third-party uses of terms comprised of or containing
"Comfort” and "Club" in connection with HVAC or any other goods or services offered by Respondent, or
use of "comfortclub" as the common commercial name for a type of product or service, to describe a
feature or characteristic of any product or service, as a verb, or in lowercase letters.

ANSWER:

Respondent objects to the Petitioner’s First Request for Production of Documents in their entirety given the
date of actual delivery and service of the Petitioner’s discovery requests, which was July 2, 2014.
Discovery in this case closed on June 4, 2014. Petitioner’s discovery requests are dated June 4, 2014, but
Respondent did not receive Petitioner’s discovery requests until July 2, 2014. Through no fault of
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Respondent’s, Respond'ént received Petitioner’s discovery requests nearly 30 days following the close of
discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26{A)(1) Disclosures, also
dated June 4, 2014, on June 5, 2014, but Respondent did not receive Petitioner’s discovery requests until the
morning of July 2, 2014. Given the delay in service, and the lack of a stipulation between the parties to
extend the discovery period in this case, Respondent objects to Petitioner’s discovery requests in their
entirety. The discovery devices, namely, discovery depositions, interrogatories, requests for production of
documents and things, and requests for admission, are available for use only during the discovery period.
See Smith International, Inc. v, Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v.
Gulf Oil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely
request for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the

discovery deadline in this case, following a conference between the parties, or a hearing on this matter.
Subject to the foregoing objections, and without waiving same, see responsive documents attached hereto,

Respondent will make additional materials available to counsel for Petitioner for inspection and copying at

Respondent’s office at a mutually agreeable date and time.

REQUEST FOR PRODUCTION NO. 76:

All documents relied upon by Respondent to support the allegation in its application for U.S. Registration
No. 3,618,331 that "o the best of his/her knowledge and belief no other person, firm, corporation, or
association has the right to use the mark in commerce, either in the identical form thereof or in such near
resemblance thereto as to be likely, when used on or in connection with the goods/services of such other
person, to canse confusion, or to cause mistake, or to deceive."

ANSWER:

Respondent objects to the Petitioner’s First Request for Production of Documents in their entirety given the
date of actual delivery and service of the Petitioner’s discovery requests, which was July 2, 2014.
Discovery in this case closed on June 4, 2014. Petitioner’s discovery requests are dated June 4, 2014, but
Respondent did not receive Petitioner’s discovery tequests until July 2, 2014. Through no fault of
Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following the close of
discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26(A)(1) Disclosures, also

dated June 4, 2014, on June 5, 2014, but Respondent did not receive Petitioner’s discovery requests until the
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morning of July 2, 2014. Given the delay in service, and the lack of a stipulation between the parties to
extend the discovery period in this case, Respondent objects to Petitioner’s discovery requests in their
entirety. The discovery devices, namely, discovery depositions, interrogatories, requests for production of
documents and things, and requests for admission, are-available for use only during the discovery period.
See Smith International, Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v.
Gulf Oil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely
request for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the

discovery deadline in this case, following a conference between the parties, or a hearing on this matter,

Subject to the foregoing objections, and without waiving same, see responsive documents attached hereto.

REQUEST FOR PRODUCTION NO, 77:

All documents relied upon by Respondent to support the allegation in its application for U.S. Registration
No. 3,618,331 that Respondent was the rightful "owner of the trademark/service mark sought fo be

registered.”
ANSWER:

Respondent objects to the Petitioner’s First Request for Production of Documents in their entirety given the
date of actual delivery and service of the Petitioner’s discovery requests, which was July 2, 2014.
Discovery in this case closed on June 4, 2014. Petitioner’s discovery requests are dated June 4, 2014, but
Respondent did not receive Petitioner’s discovery requests until July 2, 2014. Through no fault of
Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following the close of
discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26{A)(1) Disclosures, also
dated June 4, 2014, on June 5, 2014, but Respondent did not receive Petitioner’s discovery requests until the
momming of July 2, 2014. Given the delay in service, and the lack of a stipiilation between the parties to
extend the discovery period in this case, Respondent objects to Petitioner’s discovery requests in their
entirety. The discovery devices, namely, discovery depositions, interrogatories, requests for production of
documents and things, and requests for admission, are available for use only during the discovery period.
See Smith International, Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v.
Gulf Oil Corp., 198 UPSQ 372 (TTAB 1978). Respbndent has no obligation to respond to an untimely
request for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the

discovery deadline in this case, following a conference between the parties, or a hearing on this matter.
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Subject to the foregoing objections, and without waiving same, see responsive documents attached herato,
Respondent will make additional materials available to counsel for Petitioner for inspection and copying at

Respondent’s office at a mutually agreeable date and time.

REQUEST FOR PRODUCTION NO. 78:

All documents referring or relating to any and all interactions Respondent had with Petitioner or

Petitioner's legal representatives prior to the filing of its application for U.S. Registration No. 3,618,331.

ANSWER:

Respondent objects to the Petitioner’s First Request for Production of Documents in their entirety given the
date of actual delivery and service of the Petitioner’s discovery requests, which was July 2, 2014.
Discovery in this case closed on June 4, 2014. Petitioner’s discovery requests are dated June 4, 2014, but
Respondent did not receive Petitioner’s discovery requests until July 2, 2014. Through no fault of
Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following the close of
discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26(A)(1) Disclosures, also
dated June 4, 2014, on June 5, 2014, but Respondent did not receive Petitioner’s discovery requests unti] the
mommg of July 2, 2014. Given the delay In service, and the lack of a stipulation between the parhes to
extend the discovery period in this case, Respondent objects to Petitioner’s discovery requests in their
entirety. The discovery deviceé, namely, discovery depositions, interrogatories, requests for production of
documents and things, and requests for admission, are available for use only during the discovery period.
See Smith International, Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v.
Gulf Oil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely
request for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the

discovery deadline in this case, following a conference between the parties, or a hearing on this matter.

Subject to the foregoing objections, and without waiving same, see responsive documents attached hereto.

REQUEST FOR PRODUCTION NO. 79:

All documents referring or relating to Respondent's reasons for selecting the mark "COMFORTCLUB" as a
compeounded or unitary mark.

ANSWER:
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Respondent objects to the Petitioner’s First Request for Production of Documents in their entirety given the
date of actnal delivery and service of the Petitioner’s discovery requests, which was July 2, 2014.
Discovery in this case closed on June 4, 2014. Petitioner’s discovery requests are dated June 4, 2014, but
Respondent did not receive Petitioner’s discovery requests until July 2, 2014. Through no fault of
Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following the close of
discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26(A)(1) Disclosures, also
dated June 4, 2014, on June 5, 2014, but Respondent did not receive Petitioner’s discovery requests until the
morning of July 2, 2014. Given the delay in service, and the lack of a stipulation between the parties to
extend the discovery period in this case, Respondent objects to Petitioner’s discovery requests in their
entirety. The discovery devices, namely, discovery depositions, interrogatories, requests for production of
documents and things, and requests for admission, are availa‘ble for use only during the discovery period.
See Smith International, Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v.
Gulf Oil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely
request for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the

discovery deadline in this case, following a conference between the parties, or a hearing on this matter.

Subject 1o the foregoing objections, and without waiving same, see responsive documents attached hereto,
REQUEST FOR PRODUCTION NO. 80:

All documents referring or relating to the similarity of Respondent's COMFORTCLUB mark and
Petitioner's COMFORTCLUB mark.
ANSWER:

Respondent objects to the Petitioner’s First Request for Production of Documents in their entirety given the
date of actual delivery and service of the Petitioner’s discovery requests, which was July 2, 2014,
Discovery in this case closed on June 4, 2014, Petitioner’s discovery requests are dated June 4, 2014, but
Respondent did mot receive Petitioner’s discovery requests until Tuly 2, 2014. Through no fault of
Respondeﬁt’s, Respondent received Petitioner’s discovery requests nearly 30 days following the closs of
discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26(A)(1) Disclosures, also
dated June 4, 2014, on June 5, 2014, but Respondent did not receive Petitioner’s discovery requests until the
morning of July 2, 2014. Given the delay in service, and the lack of a stipulation between the parties to
extend the discovery period in this case, Respondent objects to Petitioner’s discovery requests in their
enﬁrety. The discovery devices, namely, discovery depositions, interrogatories, requests for production of

documents and things, and requests for admission, are available for use only during the discovery period.

PAGE 90 OF 123



o

See Smith International, Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v.
Gulf Oil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond fo an untimely
request for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the

discovery deadline in this case, following a conference between the parties, or a hearing on this matter.

Subject to the foregoing objections, and without waiving same, see responsive documents attached hereto.
REQUEST FOR PRODUCTION NO. 81:

All documents referring or relating to the priority and seniority of Petitioner's COMFORTCLUB mark.

ANSWER: -

Respondent objects to the Petitioner’s First Request for Production of Documents in their entirety given the
date of actual delivery and service of the Petitiomer’s discovery requests, which was July 2, 2014.
Discovery in this case closed on June 4, 2014. Petitioner’s discovery requests are dated June 4, 2014, but
Respondent did not receive Petitioner’s discovery requests until July 2, 2014. Through no fault of
Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following the close of
discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26(A)(1} Disclosures, also
dated June 4, 2014, on June 5, 2014, but Respondent did not receive Petitioner’s discovery requests until the
momning of July 2, 2014, Given the delay in service, and the lack of a stipulation between the parties to
extend the discovery period in this case, Respondent objects to Petitioner’s. discovery requests in their
entirety. The discovery devices, namely, discovery depositions, interrogatories, requests for production of
documents and things, and requests for admission, are available for use only during the discovery period.
See Smith International, Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v.
Gulf Oil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely
request for discovery. TBMP § 403.01. Respondent is willing to enter into & reciprocal extension of the

discovery deadline in this case, following a conference between the parties, or a hearing on this matter.

Subject to the foregoing objections, and without waiving same, see responsive documents attached hereto.

REQUEST FOR PRODUCTION NO. 82:

All documents referring or relating to the similarity in the services listed in the Respondent's Mark and the

services marketed or sold by Petitioner under Petitioner's Mark,

PAGES1 OF 123




ANSWER:

Respondent objects to the Petitioner’s First Request for Production of Documents in their entirety given the
date of actual delivery and service of the Petitioner’s discovery requests, which was July 2, 2014.
Discovery in this case closed on June 4, 2014, Petitioner’s discovery requests are dated June 4, 2014, but
Respondent did not receive Petitioner’s discovery requests until July 2, 2014. Through no fault of
Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following the close of
discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26(A)(1) Disclosures, also
dated June 4,2014, on June 5, 2014, but Respondent did not receive Petitioner’s discovery requests until the
moming of July 2, 2014. Given the delay in service, and the lack of a stipulation between the parties io
extend the discovery period in this case, Respondent objects to Petitioner’s discovery requests in their
entirety. The discovery devices, namely, discovery depositions, interrogatories, requests for production of
documents and things, and requests for admission, are available for use only during the discovery period.
See Smith International, Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v,
Gulf Oil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely
request for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the
discovery deadline in this case, following a conference between the parties, or a hearing on this matter.

Subject to the foregoing objections, and without waiving same, Petitioner and Respondent are not similar
entities, as Petitioner is not an actyal provider of air conditioning and heating services, and thus, Petitioner’s

application is further suspect and contains additional willful misstatements, and has been abandoned.

REQUEST FOR PRODUCTION NO. 83:

All documents and things relating to Respondent's document retention and destruction policies or
guidelines, if any, which may relate to documents covered by any request herein.

ANSWER:

Respondent objects to the Petitioner’s First Request for Production of Documents in their entirety given the
date of actual delivery and service of the Petitioner’s discovery requests, which was July 2, 2014.
Discovery in this case closed on June 4, 2014. Petitioner’s discovery requests are dated June 4, 2014, but
Respondent did not receive Petitioner’s discovery requests until July 2, 2014. Throngh no fault of
Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following the close of
discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26(A)(1) Disclosures, also
dated June 4, 2014, on June 3, 2014, but Respondent did not receive Petitioner’s discovery requests until the

PAGE92 OF 123



morning of July 2, 2014. Given the delay in service, and the lack of a stipulation between the parties to
extend the discovery period in this case, Respondent objects to Petitioner’s discovery requests in their
entirety. The discovery devices, namely, discovery depositions, interrogatories, requests for production of
documents and things, and requests for admission, are available for use only during the discovery period.
See Smith International, Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v.
Guif Oil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely
request for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the

discovery deadline in this case, following a conference between the parties, or a hearing on this matter.

Subject to the foregoing objections, and withowut waiving same, none.

REQUEST FOR PRODUCTION NQ. 84:

All documents Respondent intends to introduce into evidence in this proceeding.

ANSWER:

Respondent objects to the Petitioner’s First Request for Production of Documents in their entirety given the
date of actnal delivery and service of the Petitioner’s discovery requests, which was July 2, 2014.
Discovery in this case closed on June 4, 2014. Petitioner’s discovery requests are dated June 4, 2014, but
Respondent did ;10t receive Petitioner’s discovery requests until July 2, 2014, Through no fault of
Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following the close of
discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26(A)(1) Disclosures, also
dated June 4, 2014, on June 5, 2014, but Respondent did not receive Petitioner’s discovery requests until the
morning of July 2, 2014. Given the delay in service, and the lack of a stipulation between the parties to
extend the discovery period in this case, Respondent objects to Petitioner’s discovery requests in their
entirety. The discovery devices, namely, discovery depositions, interrogatories, requests for production of
documents and things, and requests for admission, are available for use only during the discovery period.
See Smith International, Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v.
Gulf Oil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely
request for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the

discovery deadline in this case, following a conference between the parties, or a hearing on this matter.

As written, Petitioner’s request would require Respondent to marshal its evidence, in direct contradiction
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of the existing scheduling order and deadlines in this proceeding. Respondent specifically reserves the right

to supplement this response in accordance with the deadlines in this proceeding.

REQUEST FOR PRODUCTION NO. 85:

All documents on which Respondent intends to rely during the testimony period in support of
Respondent's case and all other documents relating to such documents.

ANSWER:

Respondent objects to the Petitioner’s First Request for Production of Documents in their entirety given the
date of actnal delivery and service of the Petitioner’s discovery requests, which was July 2, 2014.
Discovery in this case closed on June 4, 2014. Petitioner’s discovery requests are dated June 4, 2014, but
Respondent did not receive Petitioner’s discovery requests until July 2, 2014. Through no fault of
Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following the close of
discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26(A)(1) Disclosures, also
dated June 4, 2014, on June 5, 2014, but Respondent did not receive Petitioner’s discovery requests until the
morning of July 2, 2014. Given the delay in service, and the lack of a stipulation between the parties to
extend the discovery period in this case, Respondent objects to Petitioner’s discovery requests in their
entirety. The discovery devices, namely, discovery depositions, interrogatories, requests for production of
documents and things, and requests for admission, are available for use only during the discovery period.
See Smith International, Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v.
Gulf Oil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely
request for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the

discovery deadline in this case, following a conference between the parties, or a hearing on this matter.
As written, Petitioner’s request would require Respondent to marshal its evidence, in direct contradiction

of the existing scheduling order and deadlines in this proceeding. Respondent specifically reserves the right

to supplement this response in accordance with the déadlines in this proceeding.

REQUEST FOR PRODUCTION NO. 86:

For each fact witness whom Respondent intends to call in this proceeding, please produce the following:
(a) A resume or employment history;

(b) A written report containing a complete statement of all of his or her opinions and
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conclusions relevant to this case and the grounds therefor; and

{c) Other information considered by the witness in forming his or her
opinions.

ANSWER:

Respondent objects to the Petitioner’s First Request for Production of Documents in their entirety given the
date of actnal delivery and service of the Petitioner’s discovery requests, which was July 2, 2014.
Discovery in this case closed on June 4, 2014. Petitioner’s discovery requests are dated June 4, 2014, but
Respondent did not receive Petitioner’s discovery requests until July 2, 2014. Through no fault of
Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following the close of
discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26(A)(1) Disclosures, also
dated June 4, 2014, on June 5, 2014, but Respondent did not receive Petitioner’s discovery requests until the
morning of July 2, 2014. Given the delay in service, and the lack of 2 stipulation between the parties to
extend the discovery period in this case, Respondent objects to Petitioner’s discovery requests in their
entirety. The discovery devices, namely, discovery depositions, interrogatories, requests for production of
documents and things, and requests for admission, are available for use only during the discovery period.
See Smith International, Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v.
Gulf Oil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely
request for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the

discovery deadline in this case, following a conference between the parties, or a hearing on this matter.
As written, Petitioner’s request would require Respondent to marshal its evidence, in direct contradiction

of the existing scheduling order and deadlines in this proceeding. Respondent specifically reserves the right

to supplement this response in accordance with the deadlines in this proceeding.

REQUEST FOR PRODUCTION NO. 87:

All documents and things supporting cancellation of Respondent's Mark because Respondent perpetrated

fraud on the USPTO.
ANSWER:

Respondent objects to the Petitioner’s First Request for Production of Documents in their entirety given the

date of actual delivery and service of the Petitioner’s discovery requests, which was uly 2, 2014.
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Discovery in this case closed on June 4, 2014. Petitioner’s discovery requests are dated June 4, 2014, but
Respondent did not receive Petitioner’s discovery requests until July 2, 2014. Through no fanlt of
Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following the close of
discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26{A)(1) Disclosures, also
dated June 4, 2014, on June 5, 2014, but Respondent did not receive Petitioner’s discovery requests until the
morning of July 2, 2014. Given the defay in service, and the lack of a stipulation between the parties to
extend the discovery period in this case, Respondent objects to Petitioner’s discovery requests in their
entirety. The discovery devices, namely, discovery depositions, interrogatories, requests for production of
documents and things, and requests for admission, are available for use only during the discovery period.
See Smith International, Inc. v. Olin Corp., 201 USPQ 250 (TTAB 197%), and Rhone- Poulenc Industries v.
Guif Oil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely
request for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the

discovery deadline in this case, following a conference between the parties, or a hearing on this matter.
Subject to the foregoing objections, and without waiving same, none.

REQUEST FOR PRODUCTION NO. 88:

All documents and things supporting Respondent' s position that it did not perpetrate fraud on the USPTO
with respect to Respondent's Mark.
ANSWER:

Respondent objects to the Petitioner’s First Request for Prodnction of Documents in their entifety given the
date of actual delivery and service of the Petitioner’s discovery requests, which was July 2, 2014.
Discovery in this case closed on June 4, 2014. Petitioner’s discovery requests are dated June 4, 2014, but
Respondent did not receive Petitioner’s discovery requests until Tuly 2, 2014. Through no fault of
Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following the close of
discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26(A)(1) Disclosures, also
dated June 4, 2014, on June 5, 2014, but Respondent did not receive Petitioner’s discovery requests until the
momning of July 2, 2014. Given the delay in service, and the lack of a stipulation between the parties to
extend the discovery period in this case, Respondent objects to Petitioner’s discovery requests in their
entirety. The discovery devices, namely, discovery depositions, interrogatories, requests for production of

documents and things, and requests for admission, are available for use only during the discovery period.
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See Smith International, Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v.
Gulf Oil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely
request for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the

discovery deadline in this case, following a conference between the parties, or a hearing on this matter.

Subject to the foregoing objections ard without waiving same, see responsive documaents attached hereto.

REQUEST FOR PRODUCTION NO, 89:

All documents and things relating to each expert witness Respondent has engaged in connection with this
proceeding, including but not limited to, resumes, curriculum vitae, references, promotions, matters,

opinions, reports, exhibits, and communications concerning any issue presented or considered herein.

ANSWER:

Respondent objects to the Petitioner’s First Request for Production of Documents in their entirety given the
date of actual delivery and service of the Petitioner’s discovery requests, which was July 2, 2014.
Discovery in this case closed on June 4, 2014. Petitioner’s discovery requests are dated June 4, 2014, but
Respondent did not receive Petitioner’s discovery requests until July 2, 2014. Through po fault of
Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days_following the close of
discovery in this case. Respondént did receive Petitioner’s Supplemental Rule 26(A)(1) Disclosures, also
dated June 4, 2014, on June 5, 2014, but Respondent did not receive Petitioner’s discovery requests until the
morning of July 2, 2014. Given the delay in service, and the lack of a stipulation between the parties to
extend the discovery period in this case, Respondent objects to Petitioner’s discovery requests in their
entirety. The discovery devices, namely, discovery depositions, interrogatories, requests for production of
documents and things, and requests for admission, are available for use only during the discovery period.
See Smith International, Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v.
Gulf Oil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely
request for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the

discovery deadline in this case, following a conference between the parties, or a hearing on this matter.

Subject to the foregoing objections, and without waiving same, none. Respondent specifically reserves the

right to supplement this response.
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REQUEST FOR PRODUCTION NO. 90:

Any written report, memorandum, opinion, or other written documents and thirgs regarding either
Respondent's Mark or Petitioner's Marks that was prepared by any expert witness, regardless of whether
Respondent presently intends to call such expert witness in this proceeding.

ANSWER:

Respondent objects to the Petitioner’s First Request for Production of Documents in their entirety given the
date of actual delivery and service of the Petitioner’s discovery requests, which was July 2, 2014.
Discovery in this case closed on June 4, 2014. Pstitioner’s discovery requests are dated June 4, 2014, but
Respondent did not receive Petitioner’s discovery requests until July 2, 2014. Through no fault of
Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following the close of
discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26(A)(1) Disclosures, also
dated June 4, 2014, on June 5, 2014, but Respondent did not receive Petitioner’s discovery requests until the
morning of July 2, 2014. Given the delay in service, and the lack of a stipulation between the parties to
extend the discovery period in this case, Respondent objects to Petitioner’s discovery requests in their
entirety. The discovery devices, namely, discovery depositions, interrogatories, requests for production of
documents and things, and requests for admission, are avajlable for use only during the discovery period.
See Smith International, Inc. v. Olin Corp., 201 USPQ 25 0 (TTAB 1978), and Rhone- Poulenc Industries v.
Gulf Oil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely
request for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the

discovery deadline in this case, following a conference between the parties, or a hearing on this matter.

Subject to the foregoing objections, and without waiving same, none. Respondent specifically reserves the

right to supplement this response.

RESPONDENT’S OBJECTIONS AND RESPONSES
TO PETTTIONER’S FIRST REQUESTS FOR ADMISSION

REQUEST FOR ADMISSION NO.1:

Respondent has no valid rights in the mark COMFORTCLURB or any variation thereof. At no time was
Respondent the owner of COMFORTCLUB.
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Answer:

Respondent ijects to the Petitioner’s First Requests for Admission in their entirety given the date of actual
delivery and service of the Petitioner’s discovery requests, which was July 2, 2014. Discovery in this case
closed on june 4, 2014. Petitioner’s discovery requests are dated Iime 4, 2014, but Respondent did not
receive Petitioner’s discovery requests until July 2, 2014. Through no fault of Respondent’s, Respondent
received Petitioner’s discovery requests nearly 30 days following the close of discovery in this case.
Respondent did receive Petitioner’s Supp]emental.Rule 26(A)(1) Disclosures, also dated June 4, 2014, on
June 5, 2014, but Respondent did not receive Petitioner’s discovery requests until the morning of July 2,
2014. Given the delay in service, and the lack of a stipulation between the parties to extend the discovery
period in this case, Respondent objects to Petitioner’s discovery requests in their entirety. The discovery
devices, namely, discovery depositions, interrogatories, requests for production of documents and things,
and requests for admission, are available for use only during the discovery period. See Smith International,
Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v. Gulf Oil Corp., 198
UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely request for discovery.
TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the discovery deadline in this

case, following a conference between the parties, or a hearing on this matter.

Subject to the foregoing objection(s), denjed.

REQUEST FOR ADMISSION NO. 2:

Petitioner is the rightful owner of the COMFORTCLUB Mark as used for Petitioner's services and

Respondent's services in the U.S.

Answer: Respondent objects to the Petitioner’s First Requests for Admission in their entirety given the
date of actual delivery and service of the Petitioner’s discovery requests, which was July 2, 2014.
Discovery in this case closed on June 4, 2014. Petitioner’s discovery requests are dated June 4, 2014, but
Respondent did not receive Petitioner’s discovery requests until July 2, 2014. Through no fault of
Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following the close of
discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26(A)(1) Disclosures, also
dated June 4, 2014, on June 5, 2014, but Respondent did not receive Petitioner’s discovery requests until the
morning of July 2, 2014. Given the delay in service, and the lack of a stipulation between the parties to
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extend the discovery period in this case, Respondent objects to Petitioner’s discovery requests in their
entirety. The discovery devices, namely, discovery depositions, interrogatories, requests for production of
documents and things, and requests for admission, are available for use only during the discovery period.
See Smith International, Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v.
Gulf Oil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely
request for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the
discovery deadline in this case, following a conference between the parties, or a hearing on this matter.

Subject to the foregoing objection(s), denied.

REQUEST FOR ADMISSION NO. 3:

At no time was Respondent the owner of COMFORTCLUB.

Answer: Respondent objects to the Petitioner’s First Requests for Admission in their entirety given the
date of actual delivery and service of the Petitioner’s discovery requests, which was July 2, 2014.
Discovery in this case closed on June 4, 2014. Petitioner’s discovery requests are dated June 4, 20 14, but
Respondent did not receive Petitioner’s discovery requests until July 2, 2014. Through no fault of
Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following the close of
discovery in this case. Respondent did receive Petitioner’s Sﬁpplemental. Rule 26(A)(1) Disclosures, also
dated June 4, 2014, on Tune 3, 2014, but Respondent did not receive Petitioner’s discovery requests until the
morning of July 2, 2014. Given the delay in service, and the lack of a stipulation between the parties to
extend the discovery period in this case, Respondent objects to Petitioner's discovery requests in their
entirety. The discovery devices, namely, discovery depositions, interrogatories, requests for production of
documents and things, and requests for admission, are available for use only during the discovery period.
See Smith International, Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v.
Gulf Oil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely
request for discovery. TBMP § 403.01. Reé.pondent is willing to enter into a reciprocal extension of the
discovery deadline in this case, following a conference between the parties, or a hearing on this matter.

Subject to the foregoing objection(s), denied.

REQUEST FOR ADMISSION NO. 4:

Petitioner's Mark has been in use in interstate commerce by Petitioner and/or licensees of Petitioner since at
least as early as 2006.
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Answer: Res;)ondent objects to the Petitioner’s First Requests for Admission in their entirety given the
date of 'actual delivery and service of the Petitioner’s discovery requests, which was July 2, 2014.
Discovery in this case closed on June 4, 2014. Petitioner’s discovery requests are dated June 4, 2014, but
Respondent did not receive Petitioner’s discovery requests until July 2, 2014. Through no fault of
Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following the close of
discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26(A)(1) Disclosures, also
dated June 4, 2014, on June 5, 2014, but Respondent did not receive Petitioner’s discovery requests until the
morning of July 2, 2014. Given the delay in service, and the lack of a stipulation between the parties to
extend the discovery period in this case, Respondent objects to Petitioner’s discovery requests in their
entirety. The discovery devices, namely, discovery depositions, interrogatories, requests for production of
documents and things, and requests for admission, are available for use only during the discovery period.
See Smith International, Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v.
Gulf Qil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely
request for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the

discovery deadline in this case, following a conference between the parties, or a hearing on this matter.

Subject to the foregoing objection(s), denied.

REQUEST FOR ADMISSION NO. 5:

Respondent has been an AirTime 500 member and licensee of Petitioner since August 21, 2007, by signing
the AirTime Member Agreement, Respondent agreed that "AirTime wholly owns and/or has protectable
legal rights in and to the AirTime Resources whether ...(b) the AirTime Resources are subject to copyright,
trademark ,tradename, and/or patent rights of AirTime ..." In the Member Agreement, Respondent agreed -
"[n]Jot to use any or all of the AirTime Resources for any purpose other than your valid participation in the
AlrTime Program . ..[and N]othing in this Agreement shall be construed as conveying to you ...(ii) any
license to use, sell, exploit, .copy or further develop any such AirTime Resources." Petitioner's Mark falls
under the umbrella of the term "AirTime Resources" as described in said Member Agreement.

Answer: Respondent objects to the Petitioner’s First Requests for Admission in their entirety given the
date of actual delivery and service of the Petitioner’s discovery requests, which was July 2, 2014,
Discovery in this case closed on June 4, 2014. Petitioner’s discovery requests are dated June 4, 2014, but
Respondent did not receive Petitioner’s discovery requests until July 2, 2014. Through no fault of

Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following the close of
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discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26(A)(1) Disclosures, also
dated June 4, 2014, on June 5, 2014, but Respondent did not receive Petitioner’s discovery requests until the
morning of July 2, 2014. Given the delay in service, and the lack of a stipulation between the parties to
extend the discovery period in this case, Respondent objects to Petitioner’s discovery requests i their
entirety. The discovery devices, namely, discovery depositions, interrogatories, requests for production of
documents and things, and requests for admission, are available for use only during the discovery period.
See Smith Interlnaz‘ional, Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v.
Gulf Oil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely
request for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the
discovery deadline in this case, following a conference between the parties, or a hearing on this matter.

Subject to the foregoing objection(s), denied.

REQUEST FOR ADMISSION NO. 6:

Respondent attended an SGI "Senior Tech" course in March, 2008. Petitioner's COMFORTCLUB Mark
and Petitioner's services were discussed and promoted to Airtime members and licensess at the SGI
"Senior Tech" course in March, 2008,

Answer:

Respondent objects to the Petitioner’s First Requests for Admission in their entirety given the date of actual
delivery and service of the Petitioner’s discovery requests, which was July 2, 2014. Discovery in this case
closed on June 4, 2014. Petitioner’s discovery requests are dated June 4, 2014, but Respondent did not
receive Petitioner’s discovery requests until July 2, 2014. Through no fault of Respondent’s, Respondent
received Petitioner’s discovery requests nearly 30 days following the close of discovery in this case.
Respondent did receive Petitioner’s Supplemental Rule 26(A)(1) Disclosures, also dated June 4, 2014, on
June 5, 2014, but Respondent did not receive Petitioner’s discovery requests until the momning of July 2,
2014. Given the delay in service, and the lack of a stipulation between the parties to extend the discovery
period in this case, Respondent objects to Petitioner’s discovery requests in their entirety. The discovery
devices, namely, discovery depositions, interrogatories, requests for production of documents and things,
and requests for admission, are available for use only during the discovery period. See Smith International,
Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v. Gulf Oil Corp., 198
UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely request for discovery.
TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the discovery deadline in this
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case, following a conference between the parties, or a hearing on this matter.

Subject to the foregoing objection(s), denied.

REQUEST FOR ADMISSION NO. 7:

Respondent, without the authorization of Petitioner, filed Application No. 77/420,784 for

COMFORTCLUB after attending an SGI course covering Petitioner's services rendered under Petitioner's

Mark.

Answer:

Respondent objects to the Petitioner’s First Requests for Admission in their entirety given the date of actual
delivery and service of the Petitioner’s discovery requests, which was July 2, 2014. Discovery in this case
closed on June 4, 2014. Petitioner’s discovery requests are dated June 4, 2014, but Respondent did not
receive Petitioner’s discovery requests until July 2, 2014. Through no fault of Respondent’s, Respondent
received Petitioner’s discovery requests nearly 30 days following the close of discovery in this case.
Respondent did receive Petitioner’s Supplemental Rule 26(A)(1) Disclosures, also dated June 4, 2014, on
June 5, 2014, but Respondent did not receive Petitioner’s discovery requests until the morning of July 2,
2014. Given the delay in service, and the Jack of a stipulation between the parties to extend the discovery
period in this case, Respondent objects to Petitioner’s discovery requests in their entirety. The discovery
devices, namely, discovery depositions, interrogatories, requests for production of documents and things,
and requests for admission, are available for use only during the discovery period. See Smith nternational,
Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v. Gulf Oil Corp., 198
UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely request for discovery. -
TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the discovery deadline in this
case, following a conference between the parties, or a hearing on this matter. '

Subject to the foregoing objection(s), denied.

REQUEST FOR ADMISSION NOQ. 8:

At all relevant times, Respondent's use of COMFORTCLUB was only as a licensee of Petitioner pursuant

to Respondent's AirTime Member Agreement. Respondent was never an owner of the COMFORTCLUB
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mark.

Answer: Respondent objects 1o the Petitioner’s First Requests for Admission in their entirety given the
date of actual delivery and service of the Petitioner’s discovery requests, which was July 2, 2014.
Discovery in this case closed on June 4, 2014. Petitioner’s discovery requests are dated June 4, 2014, but
Respondent did not receive Petitioner’s discovery requests until July 2, 2014. Through no fault of
Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following the close of
discovery in this case.. Respondent did receive Petitioner’s Supplemental Rule 26(A)(1) Disclosures, also
dated June 4, 2014, on June 5, 2014, but Respondent did not receive Petitioner’s discovery requests until the
morning of July 2, 2014. Given the delay in service, and the lack of a stipulation between the parties to
extend the discovery period in this case, Respondent objects to Petitioner’s discovery requests in their
entirety. The discovery devices, namely, discovery depositions, interrogatories, requests for production of
documents and things, and requests for admission, are available for use only during the discovery period.
See Smith International, Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v.
Gulf Oil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely
request for discovery. TBMP § 403.01. Respondent is willing to enter into a Teciprocal extension of the
- discovery deadline in this case, following a conference between the parties, or a hearing on this matter.

Subject to the foregoing objection(s), denied.

REQUEST FOR ADMISSION NO. 9:;

Respondent' s Application No. 77/420,784 for Respondent's Mark was filed fraudulently. Respondent' s

Mark is thus void.

Answer: Respondent objects to the Petitioner’s First Requests for Admission in their entirety given the
date of actual delivefy and service of the Petitioner’s discovery requests, which was July 2, 2014.
Discovery in this case closed on June 4, 2014. Petitioner’s discovery requests are dated June 4, 2014, but
Respondent did not receive Petitioner’s discovery requests until July 2, 2014, Through no fault of
Respondent’s, Respondent recejved Petitioner’s discovery requests nearly 30 days following the close of
discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26(A)(1) Disclosures, also
dated June 4, 2014, on June 5, 2014, but Respondent did not receive Petitioner’s discovery requests until the
morning of July 2, 2014. Given the delay in service, and the lack of a sﬁpulation between the parties to
extend the discovery period in this case, Respondent objects to Petitioner’s discovery reqﬁests in their

entirety. The discovery devices, namely, discovery depositions, interrogatories, requests for production of
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documents and things, and requests for admission, are available for use only during the discovery period.
See Smith International, Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v.
Gulf Oil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely
request for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the

discovery deadline in this case, following a conference between the parties, or a hearing on this matter.

Subject to the foregoing objection(s), denied.

REQUEST FOR ADMISSION NO. 10;

Petitioner used the mark COMFORTCLUB m U.S. commerce before any use of the mark

COMFORTCLUB in U.S. commerce by Respondent commenced.

Answer: Respondent objects to the Petitioner’s First Requests for Admission in their entirety given the
date of actual delivery and service of the Petitioner’s discovery requests, which was July 2, 2014,
Discovery in this case closed on June 4, 2014. Petitioner’s discovery requests are dated June 4, 2014, but
Respondent did not recejve Petitioner’s discovery requests until Tuly 2, 2014. Through no fault of
Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following the close of
discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26(A)(1) Disclosures, also
dated June 4, 2014, on June 5, 2014, but Respondent did not receive Petitioner’s discovery requests until the
morning of July 2, 2014, Given the delay in service, and the lack of a stipulation between the parﬁes o
extend the discovery period in this case, Respondent objects to Petitioner’s discovery requests in their
entirety. The discovery devices, namely, discovery depositions, interrogatories, requests for production of
documents and things, and requests for admission, are available for use only during the discovery period.
See Smith International, Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v.
Guff Oil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely
request for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the

discovery deadline in this case, following a conference between the parties, or a hearing on this matter.

Subject to the foregoing objection(s), denied.
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REQUEST FOR ADMISSION NO. 11:

Prior to March 13, 2008, the filing of Application No. 77/420,784, Respondent was aware of Petitioner's
senior and prior right in Petitioner's Mark for both Petitioner's services and Respondent's services.

Answer: Respondent objects to the Petitioner’s First Requests for Admission in their entirety given the
date of actnal delivery and service of the Petitioner’s discovery requests, which was July 2, 2014.
Discovery in this case closed on June 4, 2014. Petitioner’s discovery requests are dated June 4, 2014, but
Respondent did not receive Petitioner’s discovery .requests until July 2, 2014. Through no fault of
Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following the close of
discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26(A)(1) Disclosures, also
dated June 4, 2014, on June 5, 2014, but Respondent did not recejve Petitioner’s discovery requests until the
morning of July 2, 2014. Given the delay in service, and the lack of a stipulation between the parties to
extend the discovery period in this case, Respondent objects to Petitioner’s discovery requests in their
entirety. The discovery devices, namely, discovery depositions, interrogatories, requests for production of
documents and things, and requests for admission, are available for use only during the discovery period.
See Smith International, Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v.
Gulf Oil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely
request for discovery. TBMP § 403.01. Respondent is willing to enfer into a reciprocal extension of the

discovery deadline in this case, following a conference between the parties, or a hearing on this matter.

Subject to the foregoing objection(s), denied.

REQUEST FOR ADMISSION NO. 12:

Respondent's Mark is identical to Petitioner's Mark.

Answer: Respondent objects to the Petitioner’s First Requests for Admission in their entirety given the
date of actual delivery and service of the Petitioner’s discovery requests, which was Tuly 2, 2014.
Discovery in this case closed on June 4, 2014. Petitioner’s discovery requests are dated June 4, 2014, but
Respondent did not receive Petitioner’s discovery requests until July 2, 2014. Through no fauilt of
Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following the close of

discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26(A)(1) Disclosures, also
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dated June 4, 2014, on June 5, 2014, but Respondent did not receive Petitioner’s discovery requests until the
morning of July 2, 2014. Given the delay in service, and the lack of a stipulation between the parties to
extend the discovery period in this case, Respondént objects to Petitioner’s discovery requests in their
entirety. The discovery devices, namely, discovery depositions, interrogatories, requests for production of
documents and things, and requests for admission, are available for use only during the discovery period.
See Smith International, Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v.
Gulf Oil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely
request for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the

discovery deadline in this case, following a conference between the parties, or a hearing on this matter.

Subject to the foregoing objection(s), denjed.

REQUEST FOR ADMISSION NO. 13:

Respondent's Mark is confusingly similar to Petitioner's Mark.

Answer: Resporident objects to the Petitioner’s First Requests for Admission in their entirety given the date
of actual delivery and service of the Petitioner’s discovery requests, which was July 2, 2014. Discovery in
this case closed on June 4, 2014. Petitioner’s discovery requests are dated June 4, 2014, but Respondent did
not receive Petitioner’s discovery requests until July 2, 2014. Through no fault of Respondent’s,
Respondent received Petitioner’s discovery requests nearly 30 days following the close of discovery in this
case. Respondent did receive Petitioner’s Supplemental Rule 26(A)(1) Disclosures, also dated June 4, 2014,
on June 5, 2014, but Respondent did not receive Petitioner’s discovery requests until the morning of July 2,
2014. Given the delay in service, and the lack of a stipulation between the parties to extend the discovery
period in this case, Respondent 6bjects to Petitioner’s discovery requests in their entirety. The discovery
devices, namely, discovery depositions, interrogatories, requests for production of documents and things,
and requests for admission, are available for use only during the discovery period. See Smith International,
Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v. Gulf Oil Corp., 198
UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely request for discovery.
TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the discovery deadline in this
case, following a conference between the parties, or a hearing on this matter.

Subject to the foregoing objection(s), denied.
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REQUEST FOR ADMISSION NO. 14:

Respondent's services are the same as Petitioner's services.

Answer: Respondent objects to the Petitioner’s First Requests for Admission in their entirety given the
date of actual delivery and service of the Petitioner’s discovery requests, which was July 2, 2014.
Discovery inrthis case closed on June 4, 2014. Petitioner’s discovery requests are dated June 4, 2014, but
Respondent did not receive Petitioner’s discovery requests until July 2, 2014. Through no fault of
Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following the close of
discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26(A)(1) Disclosures, also
dated June 4, 2014, on June 5, 2014, but Respondent did not receive Petitioner’s discovery requests until the
morning of July 2, 2014. Given the delay in service, and the lack of a stipulation between the parties to
extend the discovery period in this case, Respondent objects to Petitioner’s discovery requests in their
entirety. The discovery devices, namely, discovery depositions, interrogatories, requests for production of
documents and things, and requests for admission, are available for use only during the discovery period.
See Smith International, Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v.
Gulf Oil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respord to an untimely
request for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the

discovery deadline in this case, following a conference between the parties, or a hearing on this matter.

Subject to the foregoing objection(s), denied.

REQUEST FOR ADMISSION NO. 15:

Respondent's services are sold through the same channels of trade as Petitioner's services and directed to the

SAme COnsSuImers.

Answer: Respondent objects to the Petitioner’s First Requests for Admission in their entirefy given the date
of actnal delivery and service of the Petitioner’s discovery requests, which was July 2, 2014, Discovery in
this case closed on June 4, 2014. Petitioner’s discovery reqﬁests are dated June 4, 2014, but Respondent did
not receive Pefitioner’s discovery requests until July 2, 2014. Through no fault of Respondent’s,
Respondent received Petitioner’s discovery requests nearly 30 days following the close of discovery in this
case. Respondent did receive Petitioner’s Supplemental Rule 26(A)(1) Disclosures, also dated June 4, 2014,
on June 3, 2014, but Respondent did not receive Petitioner’s discovery requests until the morning of July 2,
2014. Given the delay in service, and the lack of a stipulation between the parties to extend the discovery

period in this case, Respondent objects to Petitioner’s discovery requests in their entirety. The discovery
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devices, namely, discovery depositions, interrogatories, requests for production of documents and things,
and requests for admission, are available for use only during the discovery period. See Smith International,
Ine. v, Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v. Gulf Qil Corp., 198
UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely request for discovery.
TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the discovery deadline in this
case, following a conference between the parties, or a hearing on this matter.

Subject to the foregoing objection(s), denied.

REOTjEST FOR ADMISSION NO. 16:

Respondent is no longer an AirTime Member and is using the COMFORTCLUB mark without

authorization from Petitioner.

Answer: Respondent objects to the Petitioner’s First Requests for Admission in their entirety given the
date of actual delivery and service of the Petitioner’s discovery requests, which was July 2, 2014.
Discovery in this case closed on June 4, 2014, Petitioner’s discovery requests are dated June 4, 2014, but
Respondent did not receive Petitioner’s discovery requests until July 2, 2014, Through no fault of
Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following the close of
discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26(A)(1) Disclosures, also
dated June 4, 2014, on June 5, 2014, but Respondent did not receive Petitioner’s discovery requests until the
morning of Tuly 2, 2014. Given the delay in service, and the lack of a stipulation betwesn the parties to
extend the discovery period in this case, Respondent objects to Petitioner’s discovery fequests n their
entirety. The discovery devices, namely, discovery depositions, interrogatolries, requests for production of
documents and things, and requests for admission, are available for use only during the discovery period.
See Smith International, Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhore- Poulenc Industries v.
Gulf Qil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely
request for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the
discovery deadline in this case, following a conference between the parties, or a hearing on this matter. -

Subject to the foregoing objection(s), as drafted, Respondent is unable to admit or deny this request.

REQUEST FOR ADMISSION NO. 17:

Respondent's Mark so closely resembles Petitioner's Mark such as to canse confirsion, mistake, or
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deception, and/or to canse the consuming public to believe that Respondent's services marketed or sold in
connection with Respondent's Mark originate with or are sponsored, endorsed, licensed, anthorized and/or
affiliated or connected with Petitioner and/or Petitioner’ s services in violation of Section 2(d) of

the Lanham Act.

Answer: Respondent objects to the Petitioner’s First Requests for Admission in their entirety given the
date of acinal delivery and service of the Petitioner’s discovery requests, which was July 2, 2014.
Discovery in this case closed on June 4, 2014. Petitioner’s discovery requests are dated June 4, 2014, but
Respondent did not receive Petitioner’s discovery requests until July 2, 2014. Through no fault of
Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following the close of
discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26(A)(1) Disclosures, also
dated June 4, 2014, on June 5, 2014, but Respondent did not receive Petitioner’s discovery requests until the
moming of July 2, 2014. Given the delay in service, and the lack of a stipulation between the parties to
extend the discovery period in this case, Respondent objects to Petitioner’s discovery requests in their
entirety. The discovery devices, namely, discovery depositions, interrogatories, requests for production of
documents and things, and requests for admission, are available for use only during the discovery period.
See Smith International, Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v.
Gulf 0il Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely
request for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the
discovery deadline in this case, following a conference between the parties, or a hearing on this matter.

Subject to the foregoing objection(s), denied.

REQUEST FOR ADMISSION NO. 18:

Petitioner is and will be damaged by registration of Respondent's Mark.

Answer: Respondent objects to the Petitioner’s First Requests for Admission in their entirety given the
date of actual delivery and service of the Petitioner’s discovery requests, which was July 2, 2014,
Discovery in this case closed on June 4, 2014. Petitioner's discovery requests are dated June 4, 2014, but
Respondent did not receive Petitioner’s discovery requests until July 2, 2014. Through no fault of
Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following the close of
discovery in this case. Respondent did receive Pefitioner’s Supplemental Rule 26(A)(1) Disclosures, also
dated June 4, 2014, on June 5, 2014, but Respondent did not receive Petitioner’s discovery requests until the
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morming of July 2, 2014. Given the delay in service, and the Jack of a stipulation between the parties to
extend the discovery period in this case, Respondent objects to Petitioner’s discovery requests in their
entirety. The discovery devices, namely, discovery depositions, interrogatories, requests for production of
documents and things, and requests for admission, are available for use only during the discovery period.
See Smith International, Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v.
Gulf Oil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely
request for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the

discovery deadline in this case, following a conference between the parties, or a hearing on this matter.
Subject to the foregoing objection(s), denied.

REQUEST FOR ADMISSION NO. 19;

Petitioner's rights in Petitioner's Mark predate any use by Respondent of Respondent' s Mark in U S.

commerce,

Answer: Respondent objects to the Petitioner’s First Requests for Admission in their entirety given the
date of actual delivery and service of the Petitioner’s discovery requests, which was July 2, 2014
Discovery in this case closed on June 4, 2014. Petitioner’s discovery requests are dated June 4, 2014, but
Respondent did not receive Petitioner’s &iscovery requests until July 2, 2014. Through no fault of
Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following the close of
discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26(A)(1) Disclosures, also
dated June 4, 2014, on June 5, 2014, but Respondent did not receive Petitioner’s discovery requests until the
morning of July 2, 2014. Given the delay in service, and the lack of a stipulation between the parties to
extend the discovery period in this case, Respondent objects to Petitioner’s discovery requests in their
entirety. The discovery devices, namely, discovery depositions, interrogatories, requests for production of
documents and things, and requests for admission, are available for use only during the discovery period.
See Smith International, Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v.
Gulf Oil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely
request for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the

discovery deadline in this case, following a conference between the parties, or a hearing on this matter.
Subject to the foregoing objection(s), denied.

REQUEST FOR ADMISSION NO. 20:
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All use of the COMFORTCLUB mark by Respondent inured to the benefit of Pefitioner, the rightfu}

owner of the COMFORTCLUB mark in the U.S.-

Answer: Respondent objects to the Petitioner’s Firét Requests for Admission in their entirety given the
date of actual delivery and service of the Petitionmer’s discovery requests, which was July 2, 2014.
Discovery in this case closed on June 4, 2014. Petitioner’s discovery requests are dated Tune 4, 2014, but
Respondent did not receive Petitioner’s discovery requests until July 2, 2014. Through no fault of
Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following the close of
discovery in this casé. Respondent did receive Petitioner’s Supplemental Rule 26(A)(1) Disclosures, also
dated June 4, 2014, on June 5, 2014, but Respondent did not receive Petitioner’s discovery requests unti] the
morning of July 2, 2014. Given the delay in service, and the lack of a stipulation between the parties to
extend the discovery period in this case, Respondent objects to Petitioner’s discovery requests in their
entirety. The discovery devices, namely, discovery depositions, interrogatories, requests for production of
documents and things, and requests for admission, are available for use only during the discovery period.
See Smith International, Ine. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v.
Gulf Oil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely
request for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the
discovery deadline in this case, following a conference between the parties, or a hearing on this matter.

Subject to the foregoing objection(s), denied.

REQUEST FOR ADMISSION NO. 21:

On March 13, 2008, Respondent's Owner .aud Principle Partner, Mr. Charles Barnaby, was aware of
Petitioner's senior rights in COMFORTCLUB but signed a fraudulent declaration in support of
Respondent's Application No. 77/420,784, with an intent to deceive. the U.S. Trademark Office into
granting registration of Respondent's Mark.

Answer: Respondent objects to the Petitioner’s First Requests for Admission in their entirety given the
date of actual delivery and service of the Petitioner’s discovery requests, which was July 2, 2014.
Discovery in this case closed on June 4, 2014. Petitioner’s discovery requests are dated June 4, 2014, but
Respondent did not receive Petitioner’s discovery requests until July 2, 2014. Through no fault of
Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following the close of

_ discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26(A)(1) Disclosures, also
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dated June 4, 2014, on June 5, 2014, but Respondent did not receive Petitioner’s discovery requesis until the
morning of July 2, 2014. Given the delay in service, and the lack of a stipulation between the parties to
extend the discovery period in this case, Respondent objecfs to Petitioner’s discovery requests in their
entirety. The discovery devices, namely, discovery depositions, interrogatories, requests for production of
documents and things, and requests for admission, are available for use only during the discovery period.
See Smith International, Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v.
Gulf Oil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely
request for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the
discovery deadline in this case, following a conference between the parties, or a hearing on this matter.

Subject to the foregoing objection(s), denied.

REQUEST FOR ADMISSION NO.22:

On March 13, 2008, Respondent's Owner and Principle Partner, Mr. Charles Barnaby, was awére of that it
was not the rightful owner of the COMFORTCLUB Mark and Application No. 77/420,784, but signed a
fraudulent deélaration in support of Respondent's application for registration of Respondent's Mark, with

an intent to deceive the U.S. Trademark Office into granting registration of Respondent's Mark.

Answer: Respondent objects to the Petitioner’s First Requests for Admission in their entirety given the
date of actual delivery and service of the Petitioner’s discovery requests, which was July 2, 2014.
Discovery in this case closed on June 4, 2014. Petitioner’s discovery requests are dated Tune 4, 2014, but
Respondent did not receive Petitioner’s discovery requests until July 2, 2014. Through no fault of
Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following the close of
discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26(A)(1) Disclosures, also
dated June 4, 2014, on June 5, 2014, but Respondent did not receive Petitioner’s discovery requests until the
morning of July 2, 2014. Given the delay in service, and the lack of a stipulation between the parties to
extend the discovery period in this case, Respondent objects to Petitioner’s discovery requests in their
entirety. The discovery devices, namely, discovery depositions, interrogatories, requests for production of
documents and things, and requests for admission, are available for use only during the discovery period.
See Smith International, Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v.
Gulf Oil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely
request for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the

discovery deadline in this case, following a conference between the parties, or a hearing on this matter.

PAGE 113 OF 123




Subject to the foregoing objection(s), denied.

REQUEST FOR ADMISSION NO. 23:

Respondent's Declaration in Application No. 77/420,784 stating that "to the best of his/her kuowledge and
belief no other person, firm, corporation, or association has the right to use the mark in commerce, either in
the identical form thereof or in such near resemblance thereto as to be likely, when used on or in
connection with the goods/services of such other person, to causé confusion, or to cause mistake, or to

deceive...." is false.

Answer: Respondent objects to the Petitioner’s First Requests for Admission in their entirety given the
date of actual delivery and service of the Petitioner’s discovery requests, which was July 2, 2014.
Discovery in this case closed on June 4, 2014, Petitioner’s discovery requests are dated June 4, 2014, but
Respondent did not receive Petitioner’s discovery requests until July 2, 2014, Through no fault of
Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following the close of
discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26(A)(1) Disclosures, also
dated June 4, 2014, on June 5, 2014, but Respondent did not receive Petitioner’s discovery requests uritil the
morning of July 2, 2014. Given the delay in service, and the lack of a stipulation between the parties to
extend the discovery period in this case, Respondent objects to Petitioner’s discovery requests in their
entirety. The discovery devices, namely, discovery depositions, interrogatories, requests for production of
documents and things, and requests for admission, are available for use only during the discovery period.
See Smith International, Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v.
Guif Oil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely
request for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the
discovery deadline in this case, following a conference between the patties, or a hearing on this matter.

Subject to the foregoing objection(s), denied.

REQUEST FOR ADMISSION NO. 24:

Petitioner established rights in the United States in its COMFORTCLUB Mark prior to 2008.

Answer: Respondent objects to the Petitioner’s First Requests for Admission in their entirety given the
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date of actual delivery and service of the Petitioner’s discovery requests, which was July 2, 2014.
Discovery in this case closed on Tune 4, 2014. Petitioner’s discovery requests are dated June 4, 2014, but
Respondent did not receive Petitioner’s discovery requests until July 2, 2014, Through no fault of
Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following the close of
discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26(A)1) Disclosures, also
dated June 4, 2014, on June 5, 2014, but Respondent did not receive Petitioner’s discovery requests until the
morning of July 2, 2014. Given the delay in service, and the lack of a stipulation between the parties to
extend the discovery period in this case, Respondent objects to Petitioner’s discovery requests in their
entirety. The discovery devices, namely. discovery depositions, interrogatories, requests for production of
documents and things, and requests for admission, are available for use only during the discovery period.
See Smith International, Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v,
Gulf Oil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligaﬁon to respond to an untimely
request for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the
discovery deadline in this case, following a conference between the parties, or a hearing on this matter.
Subject to the foregoing objection(s), denied. |

REQUEST FOR ADMISSION No. 25;

Since as early as 2006, Petitioner has established extensive, common-law rights in COMFORTCLUB

Mark.

Answer: Respondent objects to the Petitioner’s First Requests for Admission in their entirety given the
date of actual delivery and service of the Petitioner’s discovery requests, which was July 2, 2014.
Discovery in this case closed on June 4, 2014. Petitioner’s discovery requests are dated June 4, 2014, but
Respondent did not receive Petitioner’s discovéry requeéts until July 2, 2014. Through no fault of
Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following the close of
discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26(A)(1) Disclosures, also
déted Jure 4, 2014, on June 5, 2014, but Respondent did not receive Petitioner’s discovery requests until the
morning of July 2, 2014. Given the delay in service, and the lack of a stipulation between the parties to
extend the discovery period in this case, Respondent objects to Petitioner’s discovery requests in their
entirety. The discovery devices, namely, discovery depositions, interrogatories, requests for production of
documents and things, and requests for admission, are available for use only during the discovery period.
See Smith International, Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v.
Gulf Oil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely

request for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the
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discovery deadline in this case, following a conference between the parties, or a hearing on this matter.

Subject to the foregoing objection(s), denied.

REQUEST FOR ADMISSION NO. 26:

Petitioner's rights in COMFORTCLUB date from prior to the filing date of Respondent's Mark or

Respondent' s alleged use in United States commerce of Respondent's Mark.

Answer: Respondent objects to the Petitioner’s First Requests for Admission in their entirety given the date
of actual delivery and service of the Petitioner’s'discovery requests, which was fuly 2, 2014. Discovery in
this case closed on June 4, 2014. Petitioner’s discovery requests are dated Tune 4, 2014, but Respondent did
not receive Petitioner’s discovery requests until July 2, 2014. Through no fault of Respondent’s,
Respondent received Petitioner’s discovery requests nearly 30 days following the close of discovery in this
case. Respondent did receive Petitioner’s Supplemental Rule 26(A)(1) Disclosures, also dated June 4, 2014,
on June 3, 2014, but Respondent did not receive Petitioner’s discovery requests until the morning of July 2,
2014. Given the delay in service, and the lack of a stipulation between the parties to extend the discovery
period in this case, Respondent objects to Petitioner’s discovery requests in their entirety. The discovery
devices, namely, discovery depositions, interrogatories, reguests for production of documents and things, .
and requests for admission, are available for use only during the discovery period. See Smith International,
Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhore- Poulenc Industries v. Gulf Oil Corp., 198
UPSQ 372 (TTAB 1978). .Respondent has no obligation to respond to an untimely request for discovery.
TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the discovery deadline in this
case, following a conference between the parties, or a hearing on this matter.

Subject to the foregoing objection(s), denied.

REQUEST FOR ADMISSION NOQ. 27:

Respondent’ s Mark is not entitled to continued registration pursuant to Section 2(d) of the Trademark Act,

15 U.8.C. § 1125(d) because it is likely to cause confusion with the Petitioner' s Mark.

Answer: Respondent objects to the Petitioner’s First Requests for Admission in their entirety given the
date of actual delivery and service of the Petitioner’s discovery requests, which was July 2, 2014.

Discovery in this case closed on June 4, 2014. Petitioner’s discovery requests are dated June 4, 2014, but
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Respondent did not receive Petitioner’s discovery requests until July 2, 2014. ﬁrough no fault of
Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following the close of
discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26(A)(1) Disclosures, also
dated June 4, 2014, on June 5, 2014, but Respondent did not receive Petitioner’s discovery requests until the
mormning of July 2, 2014. Given the delay in service, and the lack of a stipulation between the parties to
extend the discovery period in this case, Respondent objects to Petitioner’s d1scovery requests in their
entirety. The discovery devices, narnely, discovery depositions, interrogatories, requests for production of
documents and things, and requests for admission, are available for use only during the discovery period.
See Smith International, Inc. v. Olin Cor P-» 201 USPQ 250 (TTAB 1978), and Rkone- Poulenc Industries v. -
Gulf Oil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely
request for discovery. TBMP § 403.01. Resbondent is willing to enter into a reciprocal extension of the

discovery deadline in this case, following a conference between the parties, or a hearing on this matter.
Subject to the foregoing objection(s), denied.

REQUEST FOR ADMISSION NO. 28:

Applicant committed frand on the U.S. Patent and Trademark Office.

Answer: Respondent objects to the Petitioner’s First Requests for Admission in their entirety given the
date of actual delivery and service of the Petitioner’s discovery requests, which was July 2, 2014.
Discovery in this case closed on June 4, 2014. Petitioner’s discovery requests are dated June 4, 2014, but
Respondent did not receive Petitioner’s discovery requests until July 2, 2014. Through no fault of
Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following the close of
discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26(A)(1) Disclosures, also
dated June 4, 2014, on June 5, 2014, but Respondent did not receive Petitioner’s discovery requests until the
morning of July 2, 2014. Given the delay in service, and the lack of a stipulation between the parties to
extend the discovery period in this case, Respondent objects to Petitioner’s discovery requests in their
entirety. The discovery devices, namely, discovery depositions, interrogatories, requests for production of
documents and things, and requests for admission, are available for use only during the discovery period.
See Smith International, Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v,
Gulf Oil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely
request for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the
discovery deadline in this case, following a conference between the parties, or a hearing on this matter.

Subject to the foregoing objection(s), denied.
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REQUEST FOR ADMISSION NO. 29:

Respondent's First Affirmative Defense in paragraph 41 of its Answer to Petitioner's Petition to Cancel is

without merit and unsupported by evidence.

Answer: Respondent objects to the Petitioner’s First Requests for Admission in their entirety given the
date of actual delivery and service of the Petitioner’s discovery requests, which was July 2, 2014.
Discovery in this case closed on June 4, 2014. Petitioner’s discovery requests are dated June 4, 2014, but
Respondent did not receive Petitioner’s discovery requests until July 2, 2014. Through no fault of
Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following the close of
discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26(A)(1) Disclosures, also
dated June 4, 2014, on June 3, 2014, but Respondént did not receive Petitioner’s discovery requests until the
morning of July 2, 2014. Given the delay in service, and the lack of a stipulation between the parties to
extend the discovefy period in this case, Respondent objects to Petitioner’s discovery requests in their
entirety. The discovery devices, namely, discovery depositions, interrogatories, requests for production of
documents and things, and requests for admission, are available for use only during the discovery period.
See Smith International, Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v.
Gulf Oil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely
request for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the
discovery deadline in this case, following a conference between the parties, or a hearing on this matter.

Subject to the foregoing objection(s), denied.

REQUEST FOR ADMISSION NO. 30:
Respondent' ¢ Second Affirmative Defense in paragraph 42 of its Angwer to Petitioner's Petition to Cancel

is without merit and unsupported by evidence.

Answer: Respondent objects to the Petitioner’s First Requests for Admission in their entirety given the
date of actual delivery and service of the Petitioner’s discovery requests, which was July 2, 2014.
Discovery in this case closed on June 4, 2014. Petitioner’s discovery requests are dated June 4, 2014, but
Respondent did not receive Petitioner’s discovery requests until July 2, 2014, Through no fault of
.Respondent’s, Respondent received Petitioner’s discovery requests neatly 30 days following the close of
discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26(A)(1) Disclosures, also
dated June 4, 2014, on June 5, 2014, but Respondent did not receive Petitioner’s discovery requests until the
morning of July 2, 2014. Given the delay in service, and the lack of a stipulation between the parties to
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extend the discovery period in this case, Respondent objects to Petitioner’s discovery requests in their
entirety. The discovery devices, namely, discovery depositions, interrogatories, requests for production of
documents and things, and requests for admission, are available for use only during the discovery period.
See Smith International, Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v.
Gulf Oil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely
request for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the

discovery deadline in this case, following a conference between the parties, or a hearing on this matter.

Subject to the foregoing objection(s), denied.

REQUEST FOR ADMISSION NO. 31;

Respondent' s Third Affirmative Defense in paragraph 43 of its Answer to Pstitioner's Petition to Cancel is

without merit and unsupported by evidence.

Answer: Respondent objects to the Petitioner’s First Requests for Admission in their entirety given the
date of actual delivery and service of the Petitioner’s discovery requests, which was July 2, 2014.
Discovery in this case closed on June 4, 2014. Petitioner’s discovery requests are dated June 4, 2014, but
Respondent did not receive Petitioner’s discovery requests until July 2, 2014. Through no fault of
Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following the close of
discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26(A)(1) Disclosures, also
dated June 4, 2014, on June 35, 2014, but Respondent did not receive Petitioner’s discovery requests until the
morming of July 2, 2014. Given the delay in service, and the lack of a stipulation between the parties to
extend the discovery period in this case, Respondent objects to Petitioner’s discovery requests in their
entirety. The discovery devices, namely, discovery depositions, interrogatories, requests for production of
documents and things, and requests for admission, are available for use only during the discovery period.
See Smith International, Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v.
Guif Oil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely
request for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the
discovery deadline in this case, following a conference between the parties, or a hearing on this matter.

Subject to the foregoing objection(s), denied.

REQUEST FOR ADMISSION NO. 32:

Respondent' s Fourth Affirmative Defense in paragraph 44 of its Answer to Petitioner's Petition to Cancel
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is without merit and unsupported by evidence.

Answer: Respondent objects to the Petitioner’s First Requests for Admission in their entirety given the
date of actual delivery and service of the Petitioner’s discovery requests, which was July 2, 2014.
Discovery in this case closed on June 4, 2014. Petitioner’s discovery requests are dated June 4, 2014, but
Respondent did not receive Petitioner’s discovery requests until July 2, 2014. Through no fault of
Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following the c¢lose of
discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26(A)(1) Disclosures, also
dated June 4, 2014, on June 5, 2014, but Respondent did not receive Petitioner’s discovery requests until the
moming of July 2, 2014. Given the delay in service, and the lack of a stipulation between the parties to
extend the discovery period in this case, Respondent objects to Petitioner’s discovery requests in their
entirety. The discovery devices, namely, discovery depositions, interrogatories, requests for production of
documents and things, and requests for admission, are available for use only during the discovery period.
See Smith Im‘ernational, Ine. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v.
Guif Oil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely
request for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the
diséovery deadline in this case, following a conference between the parties, or a hearing on this matter.

Subject to the foregoing objection(s), denied.

REQUEST FOR ADMISSION NO. 33:

Respondent' s Fifth Affirmative Defense in paragraph 45 of its Answer to Petitioner’ s Petition to Cancel is

without merit and unsupported by evidence.

Answer: Respondent objects to the Petitioner’s First Requests for Admission in their entirety given the
date of actual delivery and service of the Petitioner’s discovery requests, which was Fuly 2, 2014.
Discovery in this case closed on June 4, 2014. Petitioner’s discovery requests are dated June 4, 2014, but
Respondent did not receive Petitioner’s discovery requests umntil July 2, 2014. Through no fanlt of
Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following the close of
discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26(A)(1) Disclosures, also
dated June 4, 2014, on June 5, 2014, but Respondent did not receive Petitioner’s discovery requests until the
morning of July 2, 2014. Given the delay in service, and the lack of a stipulation between the parties to
extend the discovery period in this case, Respondent objects to Petitioner’s discovery requests in their

entirety. The discovery devices, namely, discovery depositions, interrogatories, requests for production of
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documents and things, and requests for admission, are available for use only during the discovery period.
See Smith International, Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhome- Poulenc Industries v.
Gulf Oil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely
request for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the
discovery deadline in this case, following a conference between the parties, or a hearing on this matter.

Subject to the foregoing objection(s), denjed.

REQUEST FOR ADMISSION NO. 34:

Respondent's Sixth Affirmative Defense in paragraph 46 of its Answer to Petitioner's Petition to Cancel is

without merit and unsupported by evidence.

Answer: Respondent objects to the Petitioner’s First Requests for Admission in their entirety given the
dafe of actual delivery and service of the Petitioner’s discovery requests, which was July 2, 2014.
Discovery in this case closed on June 4, 2014. Petitioner’s discovery requests are dated June 4, 2014, but
Respondent did not receive Petitioner’s discovery requests unmtil July 2, 2014. Through no fault of
Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days following the close of
discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26(A)(1) Disclosures, also
dated June 4, 2014, on June 5, 2014, but Respondent did not receive Petitioner’s discovery requests until the
moming of Tuly 2, 2014. Given the delay in'service, and the lack of a stipulation between the parties to
extend the discovery period in this case, Respondent objects to Petitioner’s discovery requests in their
entirety. The discovery devices, namely, discovery depositions, interrogatories, requests for production of
documents and things, and requests for admission, are available for use only during the discovery period.
See Smith International, Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v.
Guilf Oil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely
request for discovery. TBMP § 403.01. Respondent is willing to enter into a reciprocal extension of the
discovery deadline in this case, following a conference between the parties, or a hearing on this matter.

Subject to the foregoing objection(s), denied.

REQUEST FOR ADMISSION NO. 35:

Respondent' s Seventh Affirmative Defense in paragraph 47 of its Answer to Petitioner's Petition to Cancel

is without merit and unsupj:orted by evidence.
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Answer: Respondent objects to the Petitioner’s First Requests for Admission in their entirety given the
date of actual delivery and service of the Petitioner’s discovery requests, which was Tuly 2, 2014.
Discovery in this case closed on June 4, 2014. Petitioner’s discovery requests are dated June 4, 2014, but
Respondent did not receive Petitioner’s discovery requests until July 2, 2014. Through no fault of
Respondent’s, Respondent received Petitioner’s discovery requests nearly 30 days foilowing the close of
discovery in this case. Respondent did receive Petitioner’s Supplemental Rule 26(A)(1) Disclosures, also
dated June 4, 2014, on June 5, 2014, but Respondent did not receive Petitioner’s discovery requests until the
morning of July 2, 2014. Given the delay in service, and the lack of a stipulation between the parties to
extend the discovery period in this case, Respondent objects to Petitioner’s discovery requests in their
entirety. The discovery devices, namely, discovery depositions, interrogatories, requests for production of
documents and things, and requests for admission, are available for use only during the discovery period.
See Smith International, Inc. v. Olin Corp., 201 USPQ 250 (TTAB 1978), and Rhone- Poulenc Industries v.
Gulf Oil Corp., 198 UPSQ 372 (TTAB 1978). Respondent has no obligation to respond to an untimely
request for discovery. TBMP § 403.01. Respondent-is willing to enter into a reciprocal extension of the
discovery deadline in this case, following a conference between the parties, or a hearing on this matter.

Subject to the foregoing objection(s), denied.
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Dated: September 25, 2014

Respectfuily,

Bamaby Heating & Air, LLC

/s/ Julie Celum Garrigue

JULIE CELUM GARRIGUE

Celum Law Firm, PLLC
11700 Preston Rd.

Suite 660, PMB 560
Dallas, Texas 75230
P:214.334.6065
F:214.504.2289

E: Jeelum@celumlaw.com

Attorney for Respondent
Barnaby Heating & Air, LLC

CERTIFICATE OF SERVICE

I hereby certify that a frue copy of the foregoing RESPONDENT’S FIRST AMENDED
OBJECTIONS AND RESPONSES TO PETITIONER’S FIRST SET OF INTERROGATORIES,
FIRST REQUEST FOR PRODUCTION OF DOCUMENTS AND THINGS, AND FIRST
REQUEST FOR ADMISSION was served on counsel for Petitioner, this 24th day of September
2014, by sending the same via Email to:

Purvi I. Patel
Purvi.Patel@haynesboone.com
Haynes and Boone, LLP
2323 Victory Avenue, Suite 700
Dallas, Texas 75219

/s/ Fulie Celum Garrizue
JULIE CELUM GARRIGUE







IN THE UNITED STATES PATENT AND TRADEMARK OFFICE BEFORE THE
TRADEMARK TRIAL AND APPEAL BOARD

In the Matter of Trademark Registration No. 3,618,331
Registration Date: May 12, 2009
Mark: COMFORTCLUB

Clockwork IP, LLC )
)
Petitioner )
)

v ) Cancellation No. 92057941
)
BARNABY HEATING & AIR, LLC )
)
Respondent. )

RESPONDENT’S SECOND AMENDED OBJECTIONS AND RESPONSES
TO PETITIONER'’S FIRST SET OF INTERROGATORIES,
FIRST REQUESTS FOR PRODUCTION, AND FIRST REQUESTS FOR ADMISSION

TO: PETITIONER CLOCKWORK IP, LLC AND ITS COUNSEL OF RECORD:

Pursuant to Rules 26 and 33 of the Federal Rules of Civil Procedure and TBMP § 403, et seq.,
Respondent Barnaby Heating & Air, LLC (“Barnaby”) serves its SECOND Amended Objections and
Answers to Petitioner’s First Set of Interrogatories, Petitioner’s First Requests for Production of Documents
and Petitioner’s First Requests for Admission.

Respondent, in answering these interrogatories, requests for production, and requests for admission
will afford the words contained therein their common, ordinary meaning, except as the Federal Rules of
Civil Procedure may specifically define them. Respondent answers these interrogatories, requests for
production, and requests for admission in accordance with the Federal Rules of Civil Procedure, the TBMP

and the Trademark Trial and Appeal Board applicable rules.
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The pleadings in this matter do not indicate how the following entities are related to this litigation:
“Clockwork “SGI””, “AirTime”, “AirTime 5007, “Success Day”, “Success Academy”, “CONGRESS”,
“SGI EXPO”, “BRAND DOMINANCE”, and “Senior Tech.” These entities are not parties to this
cancellation proceeding and without more information about each of these entities, or how they are related
to Petitioner, Clockwork IP, LLC. Until Petitioner amends its pleadings in this case, or better provides an
explanation of how any of the above entities relate to Petitioner, Respondent is unable to provide accurate

responses to Petitioner’s discovery requests about these various entities.

INTERROGATORIES

INTERROGATORY NO. 1:

Describe in detail how Respondent's Mark was first conceived of by Respondent.

ANSWER:

Mr. Charlie Barnaby is the President of Barnaby Heating & Air, LLC located in Rowlett, Texas. Mr.
Charlie Barnaby and his nephew, Shelby Cuellar, relying on their combined years of experience in the air
conditioning and heating trade, and their ingenuity, conceived of, created, and developed the
COMFORTCLUB mark as a means of marketing club membership sales to its existing customers and to
new customers throughout Rowlett, Texas and the Dallas-Fort Worth area. Mr. Barnaby and Mr. Cuellar
conceived of and developed the COMFORTCLUB while working at Barnaby Heating & Air in Rowlett,
Texas beginning sometime in the Fall and Winter of 2007. Following the conception and development of
the COMFORTCLUB mark, and in an effort to market COMFORTCLUB club membership sales to its
existing customers and to new customers throughout Rowlett, Texas and the Dallas-Fort Worth area, on
January 28, 2008, Barnaby Heating & Air ordered five thousand (5,000) 3.5 X 8.5 double sided Rip
Hangers from 48HourPrint.com of Quincy, Massachusetts that incorporated and displayed Respondent’s

COMFORTCLUB mark.

Neither Mr. Charlie Barnaby, nor Mr. Cuellar, relied upon any documents or materials of Petitioner’s while

creating and developing Respondent’s COMFORTCLUB mark.

INTERROGATORY NO. 2:
State in detail the reasons for Respondent's selection of COMFORTCLUB and the filing of U.S.

Registration No. 3,618,331 therefore, the date that Respondent's Mark was selected and cleared, and

identify all persons involved in the selection and clearance of Respondent's Mark.
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ANSWER:

Given the amount of time that has lapsed between Respondent’s selection of COMFORTCLUB and the
filing of U.S. Registration No. 3,618,331, Respondent relies on the written materials and the United States
federal trademark application databases and records that exist on the website, www.uspto.gov in answering
this interrogatory. Respondent is unable to know, without guessing, which individuals at the United States
Patent and Trademark Office were involved in the “clearance of the [COMFORTCLUB] mark.”
Respondent, Barnaby Heating & Air, LLC, developed the COMFORTCLUB trademark in the Fall and
Winter of 2007 and Respondent has been using the COMFORTCLUB mark in commerce continuously

since at least as early as January 2008.

Respondent incorporates its response to Interrogatory No. 1 above, as if fully set forth herein. Respondent’s
President Mr. Charlie Barnaby along with Shelby Cuellar selected the COMFORTCLUB mark and
following a search online and a search of the United States and Patent and Trademark Office archives filed
for federal trademark protection. Respondent selected and conducted multiple online searches to confirm
that no other companies offering air conditioning and heating services were using the COMFORTCLUB
mark in commerce. Respondent filed the United States federal trademark application on without the aid of

anyone outside of Respondent’s company, or an attorney, or agent at the U.S. Trademark Office.

INTERROGATORY NO. 3:

State Respondent's annual expenditures in developing and marketing COMFORTCLUB.

ANSWER:

Respondent would have to speculate or guess about the amount of money spent developing and marketing
COMFORTCLUB on an annual basis. Respondent has produced receipts for the Rip Hangers purchased in
January 28, 2008 after months of development of the COMFORTCLUB mark that began in the Fall or
Winter of 2007. Respondent has also produced an invoice for carbonless COMFORTCLUB business

forms. Respondent relies upon those documents in response to this Interrogatory.
Respondent maintains the website, www.barnabyheatandair.com, on which Respondent markets

COMFORTCLUB mark and COMFORTCLUB memberships. Respondent expends approximately $3,700

annually as a member of the Better Business Bureau through which Respondent advertises the
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COMFORTCLUB mark. Respondent expended money employing Mr. Shelby Cuellar during the Fall and
Winter of 2007 and in the Winter and Spring of 2008 paying Mr. Cuellar an income while Mr. Cuellar and
Mr. Barnaby developed the COMFORTCLUB mark. Respondent employed Mr. Cuellar and paid Mr.
Cuellar an income when Respondent began its initial marketing campaign and use of the COMFORTCLUB

mark in commerce in 2008.

Respondent has used the COMFORTCLUB Mark continuously since at least as early as January 2008, and
Respondent did not independently account for or apportion those amounts it spent developing and

marketing the COMFORTCLUB Mark on an annual basis from late 2007 through today.

Respondent incurred filing and registration fees for securing the federal trademark for Respondent’s
COMFORTCLUB mark. Respondent estimates that it spent approximately $10,000 on January 18, 2008 —
January 25, 2008 for its initial COMFORTCLUB marketing campaign, including the purchase of 5,000 Rip
Hangers, forms, strategic marketing campaigns, and for the purchase of additional printed marketing
materials. Respondent also incorporated the COMFORTCLUB mark onto its existing website. Respondent
estimates that it has spent approximately $200,000 in developing and marketing the COMFORTCLUB
Mark from the Fall or Winter of 2007 through today’s date.

INTERROGATORY NO. 4: Describe all documents supporting or negating Respondent's priority and
ownership of COMFORTCLUB.

ANSWER: Respondent “describes” the following documents: (1) All documents produced herewith,
including but not limited to Respondent’s business records, the August 21, 2007, NIGHTHAWK AIRTIME
MEMBER AGREEMENT, entered into between AirTime, LLC and Respondent, an undated
Confidentiality Agreement entered into by Respondent and Clockwork Home Services, Inc. formerly known
as Venvest, Inc., invoices and forms indicating the dates that Respondent began marketing and advertising
its COMFORTCLUB mark, emails to and from individuals at Success Academy beginning in February
2008, Respondent’s credit card statements indicating the dates and amounts Respondent paid to AirTime,
LLC as a member of AirTime 500 and for developing, registering, and marketing the COMFORTCLUB
mark, registration materials for an AirTime 500 March 11-15, 2008 AirTime 500 EXPO, course materials
from a “SGI” “The Senior Sales Technician” course attended by Respondent’s Charlie Barnaby in March
17-19, 2008, and any and all documents relating to the formation of Petitioner as a limited liability company

formed in the State of Delaware, any and all documents Respondent received from Success Academy as a
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member of AirTime 500, any and all documents that contain images from Respondent’s website, any and all
documents showing the corporate formation and/or dissolution and/or merger of AirTime, LLC and any and
all companies that may have merged with AirTime, LLC, any and all documents indicating the dates
Clockwork Home Services, Inc. was formed and the date of the forfeiture of its incorporation, any and all
corporate formation records, fictitious names certificates, annual reports, change in registered agents, and
any other corporate or company filings made by Success Group International, New Millennium Academy,
LLC, AirTime, LLC, Clockwork Home Services, Inc., Clockwork IP, LLC, The New Masters Alliance,
LLC, DirectEnergy, Inc., Aquila Investments, CW 2012, LLC, Plumbers Success, LLC, Roofers Success,
LLC, Clockwork, Inc., and Barnaby Heating & Air, LLC. Respondent will also rely on all assignments on
filed by or on behalf of Petitioner with the USPTO. Respondent will rely on all assignments to and from

Aquila Investments, Inc.

Respondent will also generally rely on any and all documents that relate in any way to Petitioner’s alleged
claims and Respondent’s defenses, including the sworn pleadings and the sworn answer of the parties, those
documents that Petitioner and Respondent will include on their exhibit lists, any and all documents
identified by Petitioner or Respondent in Rule 26(A)(1) Disclosures, any and all documents on file with the
U.S. Patent & Trademark Office, and the Trademark Trial and Appeal Board. Respondent will rely on
documents acquired from Petitioner’s former or current counsel and or agents, documents located in
Respondent’s business materials and documents Petitioner served upon other parties — not yet a party to this
action. Respondent will rely on Petitioner’s application to the U.S. Trademark Office, Application No.

85/880911, filed March 20, 2013 based upon “intent to use”.

Respondent has no firsthand knowledge about the document, Bates Numbered OHAC-OTT-001, produced
by Petitioner in this cancellation proceeding, which purports to show a nearly identical mark, “COMFORT
CLUB”, being used in the “Dynamic Training” “SUCCESS ACADEMY” “THE ON-TIME TECHNICIAN”
“ONE HOUR HEATING & AIR CONDITIONING™” “Always on Time...Or You Don’t Pay a Dime! ®”
Organization. Respondent had never seen the document, Bates Numbered OHAC-OTT-001, entitled
“Dynamic Training” “SUCCESS ACADEMY” “THE ON-TIME TECHNICIAN” “ONE HOUR HEATING &
AIR CONDITIONING™” “Always on Time...Or You Don’t Pay a Dime! ®” until this document was
produced by Petitioner just prior to the initiation of this cancellation proceeding. Petitioner does not own
franchises. Respondent was never a franchisee of Petitioner’s. Respondent was never a member of any
organization belonging to Petitioner. Because Respondent was never a member of any organization related

to “Dynamic Training” “SUCCESS ACADEMY” “THE ON-TIME TECHNICIAN” “ONE HOUR HEATING
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& AIR CONDITIONING™” “Always on Time...Or You Don’t Pay a Dime! ®”, Respondent never
attended a “Dynamic Training” “SUCCESS ACADEMY” “THE ON-TIME TECHNICIAN” “ONE HOUR
HEATING & AIR CONDITIONING™” “Always on Time...Or You Don’t Pay a Dime! ®” course.

Respondent never entered into a contract with Petitioner. Respondent, Barnaby Heating & Air, LLC, is a
Texas Limited Liability Company. On August 21, 2007, Respondent entered into a contract titled
NIGHTHAWK AIRTIME MEMBER AGREEMENT with AirTime, LLC, a Missouri Limited Liability
Company and Respondent became a “member” of an organization known as “AirTime 500”. Respondent
has no personal knowledge about the relationship between Petitioner and AirTime, LLC or Petitioner and

the AirTime 500 organization.

From a review of documents produced by Petitioner just prior to the initiation of this cancellation
proceeding, Respondent believes that an entity known as “SGI” and/or “Success Academy” may provide
training and educational programs for multiple organizations, including the “AirTime 500 organization to
which Respondent belonged beginning in August 2007. Respondent was never a member of any other
organization owned by, managed by, or in any way related to Petitioner. Clockwork Home Services, Inc.
owned “ONE HOUR HEATING & AIR CONDITIONING™” franchises. Respondent does not nor has it
ever owned a “ONE HOUR HEATING & AIR CONDITIONING™” franchise. As a result of never having
owned a “ONE HOUR HEATING & AIR CONDITIONING™” franchise, Respondent never saw, nor was
Respondent ever provided, a copy of the document, Bates Numbered OHAC-OTT-001, entitled, “Dynamic
Training”, “SUCCESS ACADEMY”, “THE ON-TIME TECHNICIAN”, “ONE HOUR HEATING & AIR
CONDITIONING™” “Always on Time...Or You Don’t Pay a Dime! ®”. Respondent was never provided
a copy of the document, Bates Numbered OHAC-OTT-001, entitled, “Dynamic Training”, “SUCCESS
ACADEMY”, “THE ON-TIME TECHNICIAN”, “ONE HOUR HEATING & AIR CONDITIONING™~”
“Always on Time...Or You Don’t Pay a Dime! ®” until Petitioner disclosed this document to Respondent

in this litigation.

Pursuant to Rule 26(a)(1)(B) of the Federal Rules of Civil Procedure, Barnaby provides the following
description of categories of documents, electronically stored information, and tangible things that Barnaby
has in its possession, custody, or control and may use to support its claims or defenses. Unless otherwise
noted, the documents described above and the following documents, electronically stored information, and

tangible things have been produced herewith:
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a. Documents pertaining to the historical use, sales and advertising of Barnaby’s services and
Barnaby’s COMFORTCLUB mark.

b. Advertisements and other documents pertaining to the continuous use of the “COMFORTCLUB”
mark by Barnaby, from a date prior to the date of first use alleged by Clockwork in documents produced in
this case and in documents filed with the U. S. Patent and Trademark Office, Application No. 85/880911 —
COMFORTCLUB — by Petitioner.

c. Internet printouts from Barnaby’s website at www.barnabyheatingandair.com.

d. Documents pertaining to the subscription, development and history of the website

www.barnabyheatingandair.com.

e. Documents pertaining to the subscription, development and history of the website

www.onehourheatandair.com.

f. Documents and franchise materials from the One Hour Heating & Air.

g. Internet printouts from DirectEnergy. Internet printouts from One Hour Heating & Air.

Barnaby expressly reserves the right to supplement this response.

INTERROGATORY NO. 5:

List and describe all Petitioner, SGI, or AirTime events, including without limitation, Success Day and
Success Academy sessions, CONGRESS franchise events, SGI EXPO events, BRAND DOMINANCE

events, Senior Tech events, and any similar events attended by Respondent since 2006.

ANSWER:

Respondent has not attended any events held by Petitioner. Respondent is unaware of any “SGI” events.
Respondent has never attended a “CONGRESS franchise event.” Respondent has never attended a
“BRAND DOMINANCE” event. Respondent is a former member of “AirTime 500 and only attended
AirTime 500 events. Respondent attended a “SGI AirTime 500 EXPO” in September 2007. Respondent
believes that while he was present at the September 2007 “SGI AirTime 500 Expo” he may have attended a
“Success Day” sales and marketing meeting. Respondent attended a “SGI AirTime 500 EXPO” in
approximately March 10-15, 2008 and attended a “Success Academy” “The Senior Sales Technician”
meeting from March 2008. The March 2008 “Success Academy” “The Senior Sales Technician” was the
only training event Respondent ever attended. Respondent attended other AirTime 500 Expos periodically

from 2009 through 2012. Respondent is no longer an AirTime 500 member.
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INTERROGATORY NO.-6:

Describe Respondent's relationship with Petitioner, SGI, and AirTime 500.

ANSWER: Respondent has no relationship with Petitioner. Respondent has no relationship with SGI.

Respondent has no relationship with AirTime 500.

INTERROGATORY NO. 7:

Describe and list all agreements between Respondent and Petitioner, Respondent and SGI, Respondent and
AirTime 500, including without limitation all Acknowledgements of Non-Solicitation Policy or

Confidentiality Agreements executed by Respondent.

ANSWER: Respondent has no agreements with Petitioner. Respondent has no agreements with SGI
Respondent has no agreements with AirTime 500. Respondent is a former member of AirTime 500 and on
August 21, 2007 entered into a contract with AirTime, LLC. Respondent refers Petitioner to the August 21, 2007
contract between Respondent and AirTime, LLC produced herewith. Respondent has never signed any

agreements with Petitioner. Respondent is not a licensee of Petitioner.

INTERROGATORY NO. 8:

Describe all goods and services with which Respondent's Mark has been, is intended to be, or is currently
used and, for each good or service identified:

(a) state the date of first use anywhere and the date of first use in commerce and the nature of
that first use in commerce;

(b) describe any periods of non-use;

(©) describe the distribution system for each such good or service including the channels of
trade in which such good or service is or will be distributed;

(d) describe the methods by which Respondent has advertised or promoted the sale of each
good or service, including, without limitation, the types of media in which such advertising and promotion
has been conducted;

(e) identify and describe the geographic scope of any advertising and sales for each good or
service provided;

(H) identify all instances of use of Respondent's Mark by Respondent or Respondent's

licensees, including use in marketing materials, internal materials, and Respondent's websites.
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ANSWER:

Respondent has used the COMFORTCLUB mark continuously since, at least as early as January 22, 2008
in its promotional materials and its marketing materials. Respondent relies on the materials produced
herewith describing Respondent’s goods and services for which Respondent's Mark has been and is
currently used. Respondent incorporates its response to Interrogatories Nos. 1, 2, 3, and 4, and the

documents produced herewith.

INTERROGATORY NO. 9:

Describe all facts and identify all documents and things relating to and showing Respondent's use of
Respondent's Mark in commerce before and after Mr. Charles Barnaby's execution of the Success Academy

"Acknowledgement of Non-Solicitation Policy" dated March 17, 2008.

ANSWER:

See Respondent’s answer to Interrogatory Nos. 1-4 and No. 8, which answer is fully incorporated herein.

INTERROGATORY NO. 10:

Identify and describe the types of customers to whom Respondent has provided or is providing COMFORT
CLUB services and, for each type of customer:

(a) indicate the approximate fractional or percentage dollar volume of sales to each type of
customer; and

(b) state the method by which Respondent has provided or is providing services identified
with Respondent' s Mark, including without limitation, channels of trade utilized or being utilized by

Respondent.

ANSWER:
Respondent incorporates its response to Interrogatories Nos. 1, 2, 3, and 4 and to Interrogatory No. 8, and

the documents produced herewith.

INTERROGATORY NO. 11:

State the annual revenues generated in connection with Respondent's services offered under Respondent's

Mark from the date of first use to present.
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ANSWER:
Respondent incorporates its response to Interrogatories Nos. 1, 2, 3, and 4 and to Interrogatory No. 8, and
Respondent relies on the COMFORTCLUB club membership sales materials produced herewith.

Respondent reserves the right to supplement this response.

INTERROGATORY NO. 12:

State whether any search, inquiry, investigation, or marketing survey has been or is being conducted relating
to the availability, registrability, or enforceability of Respondent's Mark and, if so, for each identify all
documents relating to the search or investigation including, but not limited to, each report referring to or

reflecting the search or investigation.

ANSWER:

Respondent performed a thorough search, inquiry, investigation, and marketing survey prior to expending
advertising dollars and securing a federal trademark registration for the COMFORTCLUB mark.
Respondent does not have a printed report of each effort it made prior to filing its federal trademark
application. Respondent refers Petitioner to the documents produced herewith relating to the registration of

Respondent’s COMFORTCLUB mark.

INTERROGATORY NO. 13:

Describe in detail all instances in which Respondent has received objections or misdirected inquiries

regarding its use and/or application for Respondent's Mark.

ANSWER:
Respondent does not understand the request as drafted. Respondent is unsure what Petitioner means by
“instances in which Respondent has received objections or misdirected inquiries regarding its use and/or

2

application for Respondent's Mark.” Subject to the foregoing and without waiving same, Respondent is
only aware of the objections made by Clockwork Home Services, Inc. and now Clockwork 1P, LLC
regarding Respondent’s use of Respondent’s COMFORTCLUB Mark. Respondent also received an
“objection” to the use of Respondent’s use of the COMFORTCLUB mark from McAfee Heating & Air

Conditioning, Inc. at some time in 2013. Respondent refers Petitioner to the documents produced herewith.

INTERROGATORY NO. 14:

PAGE 10 OF 50



Describe in detail all facts and identify all documents and things relating to any alleged association between

Petitioner and Respondent.

ANSWER:

There is no relationship between Respondent and Petitioner.

INTERROGATORY NO. 15:

Identify any members of the public known to Respondent to have been or who may have been confused
with respect to Respondent's Mark as a result of, or with respect to, the use by Petitioner of the mark

COMFORT CLUB; and:

(a) Describe each such instance of confusion; and
(b) Identify any persons who can testify regarding each such instance.
ANSWER:

Respondent does not understand the request as drafted. Respondent is unclear what Petitioner means by
“any members of the public known to Respondent to have been or who may have been confused with
respect to Respondent's Mark as a result of, or with respect to, the use by Petitioner of the mark
COMFORT CLUB.” Subject to the foregoing, Respondent is not aware of any members of the public to

have been or who may have been confused with respect to Respondent’s Mark.

INTERROGATORY NO. 16:

Identify each person that was a potential customer of Respondent who would have received any advertising

or marketing material displaying Respondent's Mark.

ANSWER:

Respondent would identify those 5,000 plus customers to whom Respondent distributed flyers beginning in
January 2008. Respondent identifies the individuals as J. Does 1-5,000. Respondent also identifies every
single individual who has ever accessed its website, the Better Business Bureau’s website on which they
may have viewed Respondent’s advertisements of its COMFORTCLUB mark. Respondent also advertises
on the radio and Respondent would identify each and every listener during the time Respondent’s

COMFORTCLUB was being advertised.

INTERROGATORY NO. 17:
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Describe Respondent's present or future plans to market goods and/or services offered under Respondent's

Mark beyond the scope of that which Respondent currently offers.

ANSWER:
Respondent expects to continue to use its COMFORTCLUB mark as it has been using it since 2008.

INTERROGATORY NO. 18:

State the date of, and describe in detail the circumstances of, when you first became aware of Petitioner's

Mark.
ANSWER:
Respondent first became aware of Petitioner’s infringement of Respondent’s trademark while conducting an

online search some time in 2011.

INTERROGATORY NO. 19:

State all facts on which Respondent relies in support of the allegation in its application for U.S. Registration
No. 3,618,331 that "to the best of his/her knowledge and belief no other person, firm, corporation, or
association has the right to use the mark in commerce, either in the identical form thereof or in such near
resemblance thereto as to be likely, when used on or in connection with the goods/services of such other

person, to cause confusion, or to cause mistake, or to deceive...."

ANSWER:
In Responding to this Interrogatory, Respondent incorporates its answers to Interrogatories Nos. 1, 2, 3, 4, 8

and Interrogatory No. 18.

INTERROGATORY NO. 20:

State all facts on which Respondent relies in support of the allegation in its application for U.S. Registration
No. 3,618,331 for COMFORTCLUB that Respondent was the rightful "owner of the trademark/service

mark sought to be registered."”
ANSWER:

In Responding to this Interrogatory, Respondent incorporates its answers to Interrogatories Nos. 1, 2, 3, 4, 8

and Interrogatory No. 18.
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INTERROGATORY NO. 21:

Identify all interactions Respondent had with Petitioner or Petitioner's legal representatives prior to the

filing of its application for U.S. Registration No. 3,618,331.

ANSWER:

None.

INTERROGATORY NO. 22:

Describe all facts and identify all documents and things upon which Respondent bases its denials in

Respondent's Answer to the Petition to Cancel in this proceeding.

ANSWER:

Respondent is unable to provide a narrative answer to this interrogatory and instead relies on information
that is available from its business records and electronically stored records in accordance with Federal Rule
of Civil Procedure 33(d). Respondent also incorporates its answers to Interrogatories Nos. 1-4, 8, and 18.

In drafting Respondent’s Answer, Respondent denied the facts and claims in the numbered paragraphs
corresponding to Petitioner’s petition for cancellation that were untrue and with which Respondent could

not agree.

By way of example, in Paragraph’s 1-3, from Petitioner’s Petition to Cancel, Petitioner alleges that it owns
the trademark “COMFORT CLUB”, Application No. Application No. 85/880911, filed March 20, 2013. In
fact, Petitioner does not own the “COMFORT CLUB” mark and has since abandoned its U.S. Trademark

application.

Petitioner also claims it owns the COMFORT CLUB mark and has been using it since 2006. Respondent
denied this paragraph because it is untrue. It is untrue, because Petitioner has failed to produce any
evidence that is has used the Mark since 2006. Petitioner filed an application with the U.S. Trademark
Office on March 20, 2013 alleging as its filing basis an intent to use the COMFORT CLUB mark in

commerce rather than actual use.

Petitioner’s U.S. Trademark Application No. 85/880911 was abandoned by Petitioner.

PAGE 13 OF 50



Petitioner willfully made false statements knowing they were punishable by fine or imprisonment, or both,
under 18 U.S.C. Section 1001. Despite such knowledge, Petitioner willfully filed a federal trademark
application, filed under 15 U.S.C. Section 1051(b), asserting that it believed it was entitled to use the Mark
in commerce and that no other entity, including Respondent, had the right to use the Mark in commerce.
This was a willfully false statement made by Petitioner in March 2013, just shortly before filing its Petition

to Cancel.

Petitioner’s Petition to Cancel contradicts basic representations made by Petitioner’s attorneys’ and/or
agent’s in the written documents and verbal discussions prior to the initiation of this cancellation

proceeding.

Petitioner signed a sworn declaration before the U.S. Trademark Office, and was warned that willful false
statements and the like so made are punishable by fine or imprisonment, or both, under 18 U.S.C. Section
1001. Petitioner also declared under oath that under 15 U.S.C. Section 1051(b), (1) it believed it was
entitled to use such mark in commerce; (2) that to the best of its knowledge and belief no other person, firm,
corporation, or association has the right to use the mark in commerce, either in the identical form thereof or
in such near resemblance thereto as to be likely, when used on or in connection with the goods/services of
such other person, to cause confusion, or to cause mistake, or to deceive; and (3) that all statements made of
his/her own knowledge are true; and that all statements made on information and belief are believed to be
true. Not only did Petitioner abandon its federal trademark application, but it has failed to provide any
evidence it used the COMFORTCLUB Mark in commerce since 2006, and there are zero documents
attached as exhibits to Petitioner’s Petition to Cancel indicating any use by Clockwork IP, LLC. of the
COMFORTCLUB mark as early as 2003, or from 2003 to 2008.

Additionally, according to documents produced by Petitioner in this proceeding appear to assert that
DirectEnergy, Inc. or Clockwork Home Services, Inc. may have used a substantially similar mark,

COMFORT CLUB.

Respondent also bases its affirmative defenses on the timing of Petitioner’s Petition for Cancellation, which

was filed well over five (5) years after Respondent began using the COMFORTCLUB mark in commerce.

Respondent was never owned a “One Hour Heating and Air” franchisee and never attended any meeting
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where “One Hour Heating and Air” marketing materials were distributed.

Respondent’s date of first use of its COMFORTCLUB mark precedes the date of any applicable
membership agreement entered into between Respondent and Clockwork Home Services, Inc. Respondent
has never done business with Petitioner. Respondent has never entered into a contract with Petitioner.

Respondent is not a licensee of Petitioner’s

Respondent declines to provide a further narrative answer to this interrogatory because the interrogatory
asks for information that is available from documents produced in this case, on which Respondent relies in
answering this Interrogatory, and the pleadings filed in this case including the Petition to Cancel and
Answer and Affirmative Defenses, and this interrogatory is best addressed via a deposition. Fed. R. Civ. P.

33(d).

INTERROGATORY NO. 23:

Describe all facts and identify all documents and things upon which Respondent bases its Affirmative

Defenses in Respondent 's Answer to the Petition to Cancel in this proceeding.

ANSWER:

In reliance upon Federal Rule of Civil Procedure 33(d), Respondent declines to provide a narrative answer
to this interrogatory and relies on its business and electronically stored records that were produced in this
case. Fed. R. Civ. P. 33(d). Respondent relies on any and all documents produced herewith, including (1)
its business records, (2) documents produced by Petitioner in this case, (3) conversations Respondent has
had with Petitioner’s agents or employees, (4) representations made by Petitioner and its employees, (5)
representations made by Petitioner’s attorneys during the pendency of this matter and prior to the initiation
of this matter, (6) Respondent’s federal trademark application and registration materials, and (7)
Respondent’s memory, (8) Petitioner’s federal trademark application and the corresponding file materials,
(9) Petitioner’s abandonment of its federal trademark registration, (10) any and all documents that Petitioner
may produce in this case, or identify in its Disclosures, discovery documents, pretrial disclosures, or other
materials filed in this proceeding, (11) all corporate registration and formation documents and dissolution
documents, (12) all assignments on file with the U.S. Patent and Trademark Office. To the extent this
interrogatory calls for a narrative from Respondent and to the extent Respondent has inadvertently failed to
recall each and every single document, fact, or circumstance upon which it relies in defending against

Petitioner’s baseless claims, Respondent specifically reserves the right to supplement and amend this
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response.

INTERROGATORY NO. 24:

Identify all persons having knowledge of the denials asserted in Respondent's Answer to the Petition to

Cancel, and describe the substance of those persons' knowledge.

ANSWER:

Respondent declines to provide a narrative answer to this interrogatory because the interrogatory asks for
information that is available from its business and electronically stored records. Fed. R. Civ. P. 33(d).
Respondent would refer Petitioner to documents produced by Respondent in this case and Respondent’s
Rule 26(a)(1) disclosures for a list of those individuals Respondent believes have the most knowledge about
the facts of this case. Subject to the foregoing,

John Paccuca, Blue Stream Services, Inc., 850 Vandalia Street, Suite 120, Collinsville, IL 62234. It is
believed that Mr. Paccuca has information and knowledge regarding Respondent’s priority of use over that
of Petitioner.

Travis Barnaby, 4620 Industrial Street, Suite C, Rowlett, TX 75088, an employee of Barnaby Heating & Air
and has worked in Respondent’s office and it is believed that Mr. Barnaby has information and knowledge
regarding Respondent’s priority of use over that of Petitioner.

Shelby Cuellar, 4800 Northway Drive, Apartment 2N, Dallas, TX 75206, the nephew of Respondent’s Mr.
Charlie Barnaby, an employee of Barnaby Heating & Air and has worked in Respondent’s office and it is
believed that Mr. Barnaby has information and knowledge regarding Respondent’s priority of use over that
of Petitioner.

Thomas Dougherty, 6305 Carrizo Drive, Granbury, TX 76049. It is believed that Mr. Dougherty has
information and knowledge regarding Respondent’s priority of use over that of Petitioner.

Paul Riddle, Vice President of Operations for Clockwork Home Services. Mr. Riddle has information
regarding the history and use of the COMFORTCLUB mark by Barnaby, prior to use of the Mark by
Petitioner.

Randy Kelley, 1510 Stevens St., The On Time Experts, Dallas, Texas 75218. Mr. Kelley is a former
franchisee of Petitioner and it is believed that Mr. Kelley has information pertaining to Petitioner’s use of
the “Comfort Club” mark. Mr. Kelly is a former franchisee of Petitioner’s and has knowledge of
Respondent’s priority of use of the COMFORTCLUB mark over that of Petitioner.

Mr. Jay Rol, Rol Air, Plumbing and Heating, 7510 Lannon Avenue NE, Albertville, MN 55301. Mr. Rol is
a current user of the COMFORTCLUB mark under license from McAfee Heating & Air Conditioning, Inc.
and has information pertaining to McAfee Heating & Air’s use of the COMFORTCLUB mark in
commerce.
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Juli Cordray Barnaby Heating & Air LLC, 4620 Industrial Street, Suite C, Rowlett, TX 75088. Ms.
Cordray is an employee of Barnaby Heating & Air and was in the office during Mr. Barnaby’s telephone
conversations with Petitioner’s employee, Mr. Paul Riddle.

Greg McAfee, McAfee Heating & Air Conditioning, Inc., 4770 Hempstead Station Dr., Kettering, Ohio
45429. Mr. McAfee is the owner of McAfee Heating & Air Conditioning, Inc., the current assignee of the
COMFORTCLUB mark from Respondent. It is believed that Mr. McAfee has knowledge of McAfee’s
priority over that of Petitioner, given McAfee’s use of the COMFORTCLUB mark in commerce since 1999.
See the documents produced in response to various Requests for Production, submitted herewith.

Charlie Barnaby owns and operates Barnaby Heating & Air and has intimate knowledge of the conception,
development, marketing, and continuous use of the COMFORTCLUB mark by Respondent since the Fall or
Winter of 2007 and first use in commerce beginning at least as early as January 2008.

Deborah Barnaby, R.N. co-owner of Barnaby Heating & Air, LLC, who has knowledge of the conception,
development, marketing, and continuous use of the COMFORTCLUB mark by Respondent since the Fall or
Winter of 2007 and first use in commerce beginning at least as early as January 2008.

Scott Boose, former President of Clockwork Home Services, Inc. who has knowledge of the dates
Respondent sent cease and desist correspondence to a One Hour Heating and Air franchisee regarding the
use of Respondent’s COMFORTCLUB mark.

Steven Thrasher, former counsel of Respondent, who drafted a cease and desist correspondence to
Clockwork Home Services, Inc.

John Pare, former Secretary of Clockwork, Inc. and counsel for Petitioner, who has knowledge of the sell
and dissolution of Clockwork Home Services, Inc., the merger of various entities, including Electricians
Success International, LLC, Plumbers Success International, LLC, and Roofers Success International, LLC
with AirTime, LLC, the sale of AirTime, LLC to Aquila Investments, LLC, the parties to any contract
between Respondent and AirTime, LLC or Respondent and Success Academy, LLC or New Millennium
Academy, LLC., the assignment of Clockwork Home Services, Inc.’s or Clockwork, Inc.’s or Clockwork
IP, LLC’s trademarks to Aquila Investments, LLC in 2013.

Rebecca Cassel, President of Aquila Investments, LLC who has knowledge of the dissolution and/or merger
of AirTime, LLC, and the assignment of intellectual property to Aquila Investments, LLC.

Robert R. Beckmann, former Secretary of VenVest Ventures, Inc. who has knowledge of the merger of
VenVest Ventures, Inc. with Clockwork Home Services, Inc.

Robin Faust, formerly with Success Academy, who received and sent emails from and to Respondent’s
Charles Barnaby regarding the January 2008 advertisement showing Respondent’s use of the
COMFORTCLUB mark prior to attending any Success Academy Senior Technician Training.

Any and all employees of Success Academy.

Any and all employees of AirTime, LLC. These individuals have knowledge of the materials that are

shared with independent contractors who are members of AirTime 500, versus the proprietary materials that
are shared with Clockwork Home Services, Inc. franchisees.
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Sean Collin, of Pitts & Eckel, P.C., who has knowledge of the transfer and assignment of intellectual
property to Aquila Investment, LLC and the dissolution of Clockwork Home Services, Inc. and Clockwork,
Inc.

Any and all employees of Respondent.

INTERROGATORY NO. 25:

Identify all persons having knowledge of allegations and facts which you asserted in these interrogatory

responses and describe the substance of those persons' knowledge.

ANSWER:

Respondent incorporates its response to Interrogatory No. 25 herein.

INTERROGATORY NO. 26:

Identify each person whom Respondent may call to testify on his behalf in this Cancellation.

ANSWER:

Respondent incorporates its response to Interrogatory No. 25 herein

INTERROGATORY NO. 27:

Describe all facts and identify all documents and things relating to and supporting Respondent's Affirmative
Defenses in its Answer to Petitioner's Petition to Cancel.

Identify all documents and things on which Respondent intends to rely in this Cancellation.

ANSWER:

Respondent will rely on any and all documents that tend to support its defenses in this case, including, but
not limited to any and all documents identified in Interrogatories Nos. 1 — 26, above. Respondent

specifically reserves the right to supplement this response.

RESPONDENT’S OBJECTIONS AND RESPONSES TO PETITIONER’S FIRST REQUESTS
FOR THE PRODUCTION OF DOCUMENTS AND THINGS

REQUEST FOR PRODUCTION NO. 1:

All documents and things identified in Respondent's responses to Petitioner's First Set of Interrogatories to
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Respondent served in connection with this Cancellation.
ANSWER:

See documents produced herewith.

REQUEST FOR PRODUCTION NO. 2:

All documents and things not identified in Respondent's responses to Petitioner's First Set of
Interrogatories to Respondent which nonetheless were reviewed or relied upon by Respondent in preparing
answers to said Interrogatories, or which support Respondent's responses thereto.

ANSWER:

See documents produced herewith.

REOUEST FOR PRODUCTION NO. 3:

All documents and things relating to the following:

(a) Respondent's creation, selection, development, clearance, approval, and adoption of
Respondent's Mark, including all documents relating to any trademark searches which were conducted by
or for Respondent in connection with Respondent's Mark, the results thereof, and samples of any marks or
names considered and rejected.

(b) The content or result of any meeting or discussion at which Respondent's consideration,

acquisition, selection, approval, or adoption of Respondent's Mark were discussed;

(c) Further investigations conducted by or on behalf of Respondent into the current status of
any marks uncovered by trademark searches which were conducted by or for Respondent in connection
with Respondent' s Mark;

(d) Information, notice, or opinion(s) concerning conflict or potential conflict associated
with your adoption, use, or registration of Respondent's Mark;

(e) All communications in which a person has recommended or cautioned against
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Respondent's acquisition, selection, development, adoption , or use of Respondent' s Mark; and

() All information, notices, or opinions concerning the availability of Respondent' s Mark for use or
registration.

ANSWER:

See documents produced herewith.

REQUEST FOR PRODUCTION NO. 4:

All documents and things relating to communications issued or received by Respondent relating to
Respondent's Mark.
ANSWER:

See documents produced herewith.

REQUEST FOR PRODUCTION NO. 5:

All documents and things relating to communications issued or received by Respondent relating to
Petitioner's Marks.
ANSWER:

See documents produced herewith.

REQUEST FOR PRODUCTION NO. 6:

All documents and things relating to the first use anywhere and the first use in commerce of Respondent's
Mark by or on behalf of Respondent.
ANSWER:

See documents produced herewith.

REQUEST FOR PRODUCTION NO. 7:

All documents and things relating to or identifying the nature of Respondent's business, including all
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products and services ever offered by Respondent.
ANSWER:

See documents produced herewith.

REQUEST FOR PRODUCTION NO. 8:

Representative examples - such as products, labels, packaging, tags, brochures, advertisements, promotional
items, point of sale displays, websites, informational literature, stationery, invoices, or business cards -
showing each and every variation in the form of Respondent's Mark which Respondent (or other parties
with Respondent's consent) has used, uses, or plans to use depicting Respondent's Mark.

ANSWER:

See documents produced herewith.

REQUEST FOR PRODUCTION NO. 9:

All documents and things relating to any plans which Respondent has to expand the types of goods or
services currently offered under Respondent's Mark.
ANSWER:

See documents produced herewith.

REQUEST FOR PRODUCTION NO. 10:

All documents and things relating to the types of customers to whom Respondent has provided or is
providing products or services identified by Respondent' s Mark.

ANSWER:

See documents produced herewith.

REQUEST FOR PRODUCTION NO. 11:
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All documents supporting or negating Respondent's priority and ownership of COMFORTCLUB,
including all documents and things relating to the first use anywhere and the first use in commerce of
Petitioner's Mark.

ANSWER:

See documents produced herewith.

REQUEST FOR PRODUCTION NO. 12:

All agreements and policies between Petitioner and Respondent, Respondent and SGI, and Respondent
and AirTime 500.

ANSWER:

There are no agreements or policies between Respondent and Petitioner. There are no agreements or
policies between Respondent and SGI. There are no agreements or policies between Respondent and

AirTime 500. Subject to the foregoing, see documents produced herewith.

REQUEST FOR PRODUCTION NO. 13:

All written communications between Petitioner and Respondent, Respondent and SGI, and Respondent
and AirTime 500.

ANSWER:

There are no written communications between Respondent and Petitioner. For any correspondence between
SGI or AirTime 500 and Respondent, see responsive documents attached hereto.

REQUEST FOR PRODUCTION NO. 14:

All documents and things relating to Respondent's attendance of any Success Day or Success Academy
events, CONGRESS franchise events, SGI EXPO events, BRAND DOMINANCE events, and Senior
Tech events, including without limitation all 2008 events and sessions.

ANSWER:
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Respondent did not attend CONGRESS franchise events, SGI EXPO events, and BRAND DOMINANCE

events. For documents responsive to the remainder of this request, see documents produced herewith.

REQUEST FOR PRODUCTION NO. 15:

All documents and things relating to Respondent's past, present, and future marketing plans and methods for

products or services identified by Respondent's Mark.

ANSWER:

See responsive documents attached hereto.

REQUEST FOR PRODUCTION NO. 16:

All documents and things relating to your distribution of and trade channels for the services identified by

Respondent' s Mark.

ANSWER:

See responsive documents attached hereto.

REQUEST FOR PRODUCTION NO. 17:

All documents and things relating to communications between Respondent and third parties concerning the
advertisement or promotion of Respondent's Mark.
ANSWER:

See responsive documents attached hereto.

REQUEST FOR PRODUCTION NO. 18:

All documents and things relating to communications between Respondent and any third party, including
consumers, concerning Respondent's Mark or Petitioner's Mark.
ANSWER:

Respondent does not possess documents relating to communications between Respondent and any third
party, including consumers, concerning Petitioner's Mark. The documents responsive to the remainder of

this request are produced herewith.
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REQUEST FOR PRODUCTION NO. 19:

All documents and things relating to expenses for advertisement or promotion of Respondent's Mark,
including all documents that summarize or tabulate existing or projected advertising expenditures and
expenses associated with Respondent's use of Respondent's Mark.

ANSWER:

See responsive documents attached hereto.

REQUEST FOR PRODUCTION NO. 20:

All documents and things relating to communications between Respondent and any third party, including
consumers and Petitioner franchisees, concerning products and services on which Respondent uses, or has
used, the term COMFORTCLUB in commerce.

ANSWER:

Petitioner does not have franchisees. None.

REQUEST FOR PRODUCTION NO. 21:

All documents and things relating to Petitioner 's Marks, including all documents and things relating to any
search, inquiry, investigation, or marketing survey that has been, is being, or will be conducted relating to
Petitioner's Mark.

ANSWER:

Respondent intends on relying on every single assignment or transfer made by Clockwork Home Services,
Inc. and Aquila Investments, Inc. which may be obtained by any party to this proceeding by accessing the

U.S. Patent and Trademark Office records, Assignments and Recording Division.

REQUEST FOR PRODUCTION NO. 22:

All documents and things relating to any possibility of confusion, mistake, or deception as to the source

of original or sponsorship of any product or service arising out of use of Respondent's Mark.
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ANSWER:

None.

REQUEST FOR PRODUCTION NO. 23:

All documents and things relating to any likelihood of confusion, deception or mistake between

Respondent's Mark and Petitioner's Marks, including Petitioner's Mark as used by licensee.

ANSWER:

None.

REQUEST FOR PRODUCTION NO. 24:

All documents and things relating to any instances of actual confusion between Respondent's Mark and
Petitioner's Marks, including but not limited to documents and things relating to misdirected mail, e-mail,
or telephone calls.

ANSWER:

None.

REQUEST FOR PRODUCTION NO. 25:

All documents and things relating to any instances of actual confusion regarding a connection between
Petitioner or Petitioner's services and Respondent.
ANSWER:

None.

REQUEST FOR PRODUCTION NO. 26:

All documents and things relating to Respondent's communications with third parties regarding this
proceeding.

ANSWER:
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See responsive documents attached hereto.

REQUEST FOR PRODUCTION NO. 27:

All documents and things relating to any communications between Respondent and Petitioner concerning
Respondent's Mark.
ANSWER:

See responsive documents attached hereto.

REQUEST FOR PRODUCTION NO. 28:

All documents and things relating to any communications between Respondent and any other party who
has used or owns any rights in any names or marks, including design marks, which are comprised of or
include the words COMFORT or CLUB.

ANSWER:

See responsive documents attached hereto.

REQUEST FOR PRODUCTION NO. 29:

All documents and things relating to the strength or distinctiveness of Respondent's Mark or Petitioner 's
Mark.
ANSWER:

See responsive documents attached hereto.

REQUEST FOR PRODUCTION NO. 30:

All documents and things relating to any application(s) submitted by Respondent to register, maintain, or
modify Respondent's Mark on any trademark register worldwide, and any registration(s) issued as a result
thereof.

ANSWER:
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See responsive documents attached hereto.

REQUEST FOR PRODUCTION NO. 31:

All documents and things identified in Respondent's Initial Disclosures.

ANSWER:

See responsive documents attached hereto.

REQUEST FOR PRODUCTION NO. 32:

All documents and things not identified in Respondent's Initial Disclosures which nonetheless were
reviewed or relied upon in preparing Respondent's Initial Disclosures.

ANSWER:

See responsive documents attached hereto.

REQUEST FOR PRODUCTION NO. 33:

All documents showing or relating to Respondent's awareness of, and first dates of awareness of
Petitioner's Mark.
ANSWER:

Respondent is not aware that Petitioner owns any mark.

REQUEST FOR PRODUCTION NO. 34:

All documents and things showing use of the term COMFORTCLUB in commerce by Respondent in
connection with the sale, offer for sale, and/or distribution of any product or service at any time.
ANSWER:

See responsive documents attached hereto.

REQUEST FOR PRODUCTION NO. 35:

All documents relating to or detailing Respondent's selection of Respondent's Mark and the decision to file
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a U.S. Trademark application for COMFORTCLUB.

ANSWER:

See responsive documents attached hereto.
REQUEST FOR PRODUCTION NO. 36:

All documents relating to the goods and services with which Respondent's Mark has been, is intended to
be, or is currently used.
ANSWER:

See responsive documents attached hereto.

REQUEST FOR PRODUCTION NO. 37:

All documents and things upon which Respondent bases its denial of Petitioner's allegation in paragraph 8
of Petitioner's Petition to Cancel in this proceeding that "Respondent, Barnaby Heating and Air, has been
an AirTime member and licensee of Petitioner since August 21, 2007."

ANSWER:

See responsive documents served herewith.

REQUEST FOR PRODUCTION NO. 38:

All documents and things upon which Respondent bases its denial of Petitioner's allegation in paragraph
22 of Petitioner's Petition to Cancel in this proceeding that "Petitioner introduced its COMFORTCLUB
mark at CONGRESS in 2006 ... and has come to be associated with the maintenance plans offered by
franchisees and member affiliates for the performance and delivery of home heating, air conditioning and
ventilation services."

ANSWER:

See responsive documents served herewith.

REQUEST FOR PRODUCTION NO. 39:

All documents and things upon which Respondent bases its denial of Petitioner' s allegation in paragraph
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23 of Petitioner's Petition to Cancel in this proceeding that "Petitioner has priority based upon its prior use
and contractual ownership of Petitioner's ' COMFORTCLUB' Mark."
ANSWER:

See responsive documents served herewith.

REQUEST FOR PRODUCTION NO. 40:

All documents and things upon which Respondent bases its denial of Petitioner's allegation in paragraph
23 of Petitioner's Petition to Cancel in this proceeding that Respondent's COMFORTCLUB mark is
virtually identical to Petitioner's COMFORTCLUB in sound, appearance, connotation, and form.
ANSWER:

See responsive documents served herewith.

REQUEST FOR PRODUCTION NO. 41:

All documents and things upon which Respondent bases its denial of Petitioner's allegation in paragraphs
36 and 37 of Petitioner's Petition to Cancel in this proceeding.

ANSWER:

See responsive documents served herewith.

REQUEST FOR PRODUCTION NO. 42:

All documents and things upon which Respondent bases its other denials and admissions in Respondent's
Answer to the Petition to Cancel in this proceeding.

ANSWER:

See responsive documents served herewith.

REQUEST FOR PRODUCTION NO. 43:

All documents and things upon which Respondent bases its First Affirmative Defense in paragraph 41 -

Failure to State a Claim.
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ANSWER:
See responsive documents served herewith.

REQUEST FOR PRODUCTION NO. 44:

All documents and things upon which Respondent bases its Second Affirmative Defense in paragraph 42-
Priority.

ANSWER:
See responsive documents served herewith.

REQUEST FOR PRODUCTION NO. 45:

All documents and things upon which Respondent bases its Third Affirmative Defense in paragraph 43 -
Fair Use.

ANSWER:
See responsive documents served herewith.

REQUEST FOR PRODUCTION NO. 46:

All documents and things upon which Respondent bases its Fourth Affirmative Defense in paragraph 44 -
Statute of Limitations.

ANSWER:
See responsive documents served herewith.

REQUEST FOR PRODUCTION NO. 47:

All documents and things upon which Respondent bases its Fifth Affirmative Defense in paragraph 45 -
Estoppel.
ANSWER:

See responsive documents served herewith.
REQUEST FOR PRODUCTION NO. 48:

All documents and things upon which Respondent bases its Sixth Affirmative Defense in paragraph 46 -

Laches.
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ANSWER:
See responsive documents served herewith.

REQUEST FOR PRODUCTION NO. 49:

All documents and things upon which Respondent bases its Seventh Affirmative Defense in paragraph 47 -
Acquiescence.

ANSWER:
See responsive documents served herewith.

REQUEST FOR PRODUCTION NO. 50:

All documents and things upon which Respondent bases its Eighth Affirmative Defense in paragraph 48 -
No Liability.
ANSWER:

See responsive documents served herewith.

REQUEST FOR PRODUCTION NO. 51:

All documents and things upon which Respondent bases its Ninth Affirmative Defense in paragraph 49 - No
Standing.
ANSWER:

See responsive documents served herewith.

REQUEST FOR PRODUCTION NO. 52:

All documents and things upon which Respondent bases its Tenth Affirmative Defense in paragraph 50 -
Non-Use and Abandonment.

ANSWER:

See responsive documents served herewith.
REQUEST FOR PRODUCTION NO. 53:

All documents and things upon which Respondent bases its Eleventh Affirmative Defense in paragraph 51.

ANSWER:
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See responsive documents served herewith.

REQUEST FOR PRODUCTION NO. 54:

All documents and things identified in Respondent's Answer to the Petition to Cancel in this proceeding.

ANSWER:
See responsive documents served herewith.

REQUEST FOR PRODUCTION NO. 55:

All documents referring or relating to Respondent' s uses of any term comprised of or containing
"COMFORT " and/or "CLUB" including but not limited to use as the common commercial name for a type
of product or service, to describe a feature or characteristic of any product or service, as a verb, or in
lowercase letters.

ANSWER:
See responsive documents served herewith.

REQUEST FOR PRODUCTION NO. 56:

All documents and things sufficient to identify the particular market or market segment in which
Respondent's services compete, and all competitors.

ANSWER:

See responsive documents served herewith.

REQUEST FOR PRODUCTION NO. 57:

Representative examples of advertising and promotional materials in each media used (e.g., print,
television, radio, internet, direct mail, billboards) featuring, displaying, or containing Respondent's Mark
ANSWER:

See responsive documents served herewith.

REQUEST FOR PRODUCTION NO. 58:

Representative samples of all websites, advertisements, catalogs, brochures, posters, flyers, and any other
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printed or online promotional materials that have ever been used by Respondent in connection with
Respondent's Mark.
ANSWER:

See responsive documents served herewith.

REQUEST FOR PRODUCTION NO. 59:

Documents sufficient to show all media (e.g., print, television, radio, internet, direct mail, billboards) in
which Respondent has advertised or promoted Respondent's Mark, including but not limited to media
schedules and advertising plans.

ANSWER:

See responsive documents served herewith.

REQUEST FOR PRODUCTION NO. 60:

Documents sufficient to show the type, identity, and geographic distribution of all media in which
Respondent has advertised or intends to advertise goods and services using Respondent's Mark.
ANSWER:

See responsive documents served herewith.

REQUEST FOR PRODUCTION NO. 61:

All press releases, articles, and clippings relating to or commenting upon Respondent's Mark or
Respondent's services.
ANSWER:

See responsive documents served herewith.

REQUEST FOR PRODUCTION NO. 62:
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Documents sufficient to show all forms in which Respondent has depicted, displayed, or used
Respondent's Mark, including but not limited to all designs, stylizations, and/or logos.
ANSWER:

See responsive documents served herewith.

REQUEST FOR PRODUCTION NO. 63:

To the extent not covered by other requests, all documents referring or relating to investigations, searches,
research focus groups, reports, surveys, polls, studies, searches, and opinions conducted by or for
Respondent relating or referring to Respondent's Mark.

ANSWER:

See responsive documents served herewith.

REQUEST FOR PRODUCTION NO. 64:

All documents referring or relating to any objections Respondent has received concerning his use and/or
registration of Respondent's Mark.
ANSWER:

See responsive documents served herewith.

REQUEST FOR PRODUCTION NO. 65:

Documents sufficient to identify the annual sales revenues in units from sales of goods and services by
Respondent under Respondent's Mark.
ANSWER:

To the extent these materials exist, see responsive documents served herewith.

REQUEST FOR PRODUCTION NO. 66:

Documents sufficient to identify any advertising expenses incurred by Respondent in connection with use

of Respondent' s Mark.
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ANSWER:

See responsive documents served herewith.

REQUEST FOR PRODUCTION NO. 67:

Documents sufficient to identify the annual advertising and promotional expenditures for Respondent's
Goods from the first use of Respondent's Mark to the present.
ANSWER:

To the extent these materials exist, see responsive documents served herewith.

REQUEST FOR PRODUCTION NO. 68:

All documents referring or relating to Respondent's annual expenditures for developing and marketing
Respondent's Mark.
ANSWER:

See responsive documents served herewith.

REQUEST FOR PRODUCTION NO. 69:

All documents referring or relating to judicial or administrative proceedings in any forum referring or
relating to Respondent' s Mark and/or Respondent's Goods, other than this proceeding.
ANSWER:

None.

REQUEST FOR PRODUCTION NO. 70:

All documents referring or relating to all adversarial proceedings to which Respondent has been a party ,
including domain name disputes, inter-party proceedings before the U.S. Trademark Trial & Appeal Board
or other nation 's trademark offices, or lawsuits filed in a court anywhere in the world.

ANSWER:

None.
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REQUEST FOR PRODUCTION NO. 71:

All documents referring or relating to agreements Respondent has entered into (oral or written) relating to
Respondent's Mark, including but not limited to development agreements, license agreements, co-
branding agreements, consent agreements, coexistence agreements, assignments, settlement agreements,
and advertising agreements.

ANSWER:

See responsive documents served herewith.

REQUEST FOR PRODUCTION NO. 72:

All documents and things sufficient to identify all uses of Respondent's Mark by Respondent or
Respondent's licensees, including use in marketing materials, internal materials, and Respondent's
websites.

ANSWER:

See responsive documents served herewith.

REQUEST FOR PRODUCTION NO. 73:

All documents and things sufficient to identify the meaning of Respondent's Mark and the messages that
Respondent intends to convey to consumers with respect to Respondent's Mark.
ANSWER:

See responsive documents served herewith.

REQUEST FOR PRODUCTION NO. 74:

All documents and things sufficient to identify the ways in which the type of consumer to whom
Respondent has been marketing or will market its goods and services under Respondent's Mark is different
from the type of consumer to whom Respondent believes Petitioner is marketing its goods and services.

ANSWER:
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See responsive documents served herewith.

REQUEST FOR PRODUCTION NO. 75:

All documents referring or relating to all known third-party uses of terms comprised of or containing
"Comfort" and "Club" in connection with HVAC or any other goods or services offered by Respondent,
or use of "comfortclub" as the common commercial name for a type of product or service, to describe a
feature or characteristic of any product or service, as a verb, or in lowercase letters.

ANSWER:

To the extent these materials are in Respondent’s possession, see responsive documents served herewith.

REQUEST FOR PRODUCTION NO. 76:

All documents relied upon by Respondent to support the allegation in its application for U.S. Registration
No. 3,618,331 that "to the best of his/her knowledge and belief no other person, firm, corporation, or
association has the right to use the mark in commerce, either in the identical form thereof or in such near
resemblance thereto as to be likely, when used on or in connection with the goods/services of such other
person, to cause confusion, or to cause mistake, or to deceive."

ANSWER:

See responsive documents served herewith.

REQUEST FOR PRODUCTION NO. 77:

All documents relied upon by Respondent to support the allegation in its application for U.S. Registration
No. 3,618,331 that Respondent was the rightful "owner of the trademark/service mark sought to be
registered."

ANSWER:

See responsive documents served herewith.

REQUEST FOR PRODUCTION NO. 78:
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All documents referring or relating to any and all interactions Respondent had with Petitioner or
Petitioner's legal representatives prior to the filing of its application for U.S. Registration No. 3,618,331.
ANSWER: None.

REQUEST FOR PRODUCTION NO. 79:

All documents referring or relating to Respondent's reasons for selecting the mark "COMFORTCLUB" as a
compounded or unitary mark.

ANSWER: See responsive documents served herewith.

REQUEST FOR PRODUCTION NO. 80:

All documents referring or relating to the similarity of Respondent's COMFORTCLUB mark and
Petitioner's COMFORTCLUB mark.
ANSWER: Petitioner does not own a COMFORTCLUB mark, so none.

REQUEST FOR PRODUCTION NO. 81:

All documents referring or relating to the priority and seniority of Petitioner's COMFORTCLUB mark.

ANSWER: None.

REQUEST FOR PRODUCTION NO. 82:

All documents referring or relating to the similarity in the services listed in the Respondent's Mark and the
services marketed or sold by Petitioner under Petitioner's Mark.
ANSWER: Not applicable, as Petitioner and Respondent are not similar entities. Petitioner is not a provider

of air conditioning and heating services.

REQUEST FOR PRODUCTION NO. 83:

All documents and things relating to Respondent's document retention and destruction policies or
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guidelines, if any, which may relate to documents covered by any request herein.

ANSWER: None.

REQUEST FOR PRODUCTION NO. 84:

All documents Respondent intends to introduce into evidence in this proceeding.

ANSWER: Respondent has not made a determination as to which documents Respondent intends to introduce
into evidence in this proceeding. When the time comes for the introduction of evidence, Respondent may, or
may not, introduce each and every document produced herewith, including any and all documents on which

Petitioner may or may not introduce.

REQUEST FOR PRODUCTION NO. 85:

All documents on which Respondent intends to rely during the testimony period in support of
Respondent's case and all other documents relating to such documents.

ANSWER: Respondent has not made a determination as to which documents Respondent intends to rely upon
during the testimony period. When the testimony period opens, Respondent may, or may not, rely on each and
every document produced herewith, including any and all documents on which Petitioner may rely or may not

rely.

REQUEST FOR PRODUCTION NO. 86:

For each fact witness whom Respondent intends to call in this proceeding, please produce the following:
(a) A resume or employment history;

(b) A written report containing a complete statement of all of his or her opinions and
conclusions relevant to this case and the grounds therefor; and

(©) Other information considered by the witness in forming his or her
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opinions.

ANSWER: None.

REQUEST FOR PRODUCTION NO. 87:

All documents and things supporting cancellation of Respondent's Mark because Respondent perpetrated
fraud on the USPTO.

ANSWER: None.

REQUEST FOR PRODUCTION NO. 88:

All documents and things supporting Respondent' s position that it did not perpetrate fraud on the USPTO
with respect to Respondent's Mark.

ANSWER: See responsive documents attached hereto.

REQUEST FOR PRODUCTION NO. 89:

All documents and things relating to each expert witness Respondent has engaged in connection with this
proceeding, including but not limited to, resumes, curriculum vitae, references, promotions, matters,
opinions, reports, exhibits, and communications concerning any issue presented or considered herein.

ANSWER: None.

REQUEST FOR PRODUCTION NO. 90:

Any written report, memorandum, opinion, or other written documents and things regarding either
Respondent's Mark or Petitioner's Marks that was prepared by any expert witness, regardless of whether
Respondent presently intends to call such expert witness in this proceeding.

ANSWER: None.
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RESPONDENT’S OBJECTIONS AND RESPONSES
TO PETITIONER’S FIRST REQUESTS FOR ADMISSION

REQUEST FOR ADMISSION NO. 1:

Respondent has no valid rights in the mark COMFORTCLUB or any variation thereof. At no time was
Respondent the owner of COMFORTCLUB.
ANSWER: Denied.

REQUEST FOR ADMISSION NO. 2:

Petitioner is the rightful owner of the COMFORTCLUB Mark as used for Petitioner's services and
Respondent's services in the U.S.

ANSWER: Denied.

REQUEST FOR ADMISSION NO. 3:

At no time was Respondent the owner of COMFORTCLUB.

ANSWER: Denied.

REQUEST FOR ADMISSION NO. 4:

Petitioner's Mark has been in use in interstate commerce by Petitioner and/or licensees of Petitioner since at
y

least as early as 2006.

ANSWER: Denied.

REQUEST FOR ADMISSION NO. 5:

Respondent has been an AirTime 500 member and licensee of Petitioner since August 21, 2007, by signing
the AirTime Member Agreement, Respondent agreed that "AirTime wholly owns and/or has protectable
legal rights in and to the AirTime Resources whether ...(b) the AirTime Resources are subject to copyright,

trademark ,tradename, and/or patent rights of AirTime ..." In the Member Agreement, Respondent agreed
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"[n]ot to use any or all of the AirTime Resources for any purpose other than your valid participation in the
AirTime Program . ..[and N]othing in this Agreement shall be construed as conveying to you ...(ii) any
license to use, sell, exploit, .copy or further develop any such AirTime Resources." Petitioner's Mark falls
under the umbrella of the term "AirTime Resources" as described in said Member Agreement.

ANSWER: Denied.

REQUEST FOR ADMISSION NO. 6:

Respondent attended an SGI "Senior Tech" course in March, 2008. Petitioner's COMFORTCLUB Mark
and Petitioner's services were discussed and promoted to Airtime members and licensees at the SGI

"Senior Tech" course in March, 2008.

ANSWER: Denied.

REQUEST FOR ADMISSION NO. 7:

Respondent, without the authorization of Petitioner, filed Application No. 77/420,784 for
COMFORTCLUB after attending an SGI course covering Petitioner's services rendered under Petitioner's
Mark.

ANSWER: Denied.

REQUEST FOR ADMISSION NO. 8:

At all relevant times, Respondent's use of COMFORTCLUB was only as a licensee of Petitioner pursuant
to Respondent's AirTime Member Agreement. Respondent was never an owner of the COMFORTCLUB
mark.

ANSWER: Denied.

REQUEST FOR ADMISSION NO. 9:

Respondent' s Application No. 77/420,784 for Respondent's Mark was filed fraudulently. Respondent' s
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Mark is thus void.

ANSWER: Denied.

REQUEST FOR ADMISSION NO. 10:

Petitioner used the mark COMFORTCLUB in U.S. commerce before any use of the mark

COMFORTCLUB in U.S. commerce by Respondent commenced.

ANSWER: Denied.

REQUEST FOR ADMISSION NO. 11:

Prior to March 13, 2008, the filing of Application No. 77/420,784, Respondent was aware of Petitioner's
senior and prior right in Petitioner's Mark for both Petitioner's services and Respondent's services.

ANSWER: Denied.

REQUEST FOR ADMISSION NO. 12:

Respondent's Mark is identical to Petitioner's Mark.

ANSWER: Denied.

REQUEST FOR ADMISSION NO. 13:

Respondent's Mark is confusingly similar to Petitioner's Mark.

ANSWER: Denied.

PAGE 43 OF 50



REQUEST FOR ADMISSION NO. 14:

Respondent's services are the same as Petitioner's services.
ANSWER: Denied.

REQUEST FOR ADMISSION NO. 15:

Respondent's services are sold through the same channels of trade as Petitioner's services and directed to the
same consumers.

ANSWER: Denied.

REQUEST FOR ADMISSION NO. 16:

Respondent is no longer an AirTime Member and is using the COMFORTCLUB mark without
authorization from Petitioner.
ANSWER: Denied.

REQUEST FOR ADMISSION NO. 17:

Respondent's Mark so closely resembles Petitioner's Mark such as to cause confusion, mistake, or
deception, and/or to cause the consuming public to believe that Respondent's services marketed or sold in
connection with Respondent's Mark originate with or are sponsored, endorsed, licensed, authorized and/or
affiliated or connected with Petitioner and/or Petitioner' s services in violation of Section 2(d) of

the Lanham Act.

ANSWER: Denied.

REQUEST FOR ADMISSION NO. 18:

Petitioner is and will be damaged by registration of Respondent's Mark.

ANSWER: Denied.

REQUEST FOR ADMISSION NO. 19:
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Petitioner's rights in Petitioner's Mark predate any use by Respondent of Respondent' s Mark in U.S.
commerce.

ANSWER: Denied.

REQUEST FOR ADMISSION NO. 20:

All use of the COMFORTCLUB mark by Respondent inured to the benefit of Petitioner, the rightful
owner of the COMFORTCLUB mark in the U.S.-

ANSWER: Denied.

REQUEST FOR ADMISSION NO. 21:

On March 13, 2008, Respondent's Owner and Principle Partner, Mr. Charles Barnaby, was aware of
Petitioner's senior rights in COMFORTCLUB but signed a fraudulent declaration in support of
Respondent's Application No. 77/420,784, with an intent to deceive. the U.S. Trademark Office into
granting registration of Respondent's Mark.

ANSWER: Denied.

REQUEST FOR ADMISSION NO. 22:

On March 13, 2008, Respondent's Owner and Principle Partner, Mr. Charles Barnaby, was aware of that it
was not the rightful owner of the COMFORTCLUB Mark and Application No. 77/420,784, but signed a
fraudulent declaration in support of Respondent's application for registration of Respondent's Mark, with
an intent to deceive the U.S. Trademark Office into granting registration of Respondent's Mark.

ANSWER: Denied.

REQUEST FOR ADMISSION NO. 23:

Respondent's Declaration in Application No. 77/420,784 stating that "to the best of his/her knowledge and
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belief no other person, firm, corporation, or association has the right to use the mark in commerce, either in
the identical form thereof or in such near resemblance thereto as to be likely, when used on or in
connection with the goods/services of such other person, to cause confusion, or to cause mistake, or to
deceive...." is false.

Answer:

Denied.

REQUEST FOR ADMISSION NO. 24:

Petitioner established rights in the United States in its COMFORTCLUB Mark prior to 2008.

Answer: Denied.

REQUEST FOR ADMISSION No. 25:

Since as early as 2006, Petitioner has established extensive, common-law rights in COMFORTCLUB
Mark.
Answer: Denied.

REQUEST FOR ADMISSION NO. 26:

Petitioner's rights in COMFORTCLUB date from prior to the filing date of Respondent's Mark or

Respondent' s alleged use in United States commerce of Respondent's Mark.

Answer: Denied.

REQUEST FOR ADMISSION NO. 27:

Respondent' s Mark is not entitled to continued registration pursuant to Section 2(d) of the Trademark Act,

15 U.S.C. § 1 125(d) because it is likely to cause confusion with the Petitioner' s Mark.

ANSWER: Denied.
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REQUEST FOR ADMISSION NO. 28:

Applicant committed fraud on the U.S. Patent and Trademark Office.

ANSWER: Denied.

REQUEST FOR ADMISSION NO. 29:

Respondent's First Affirmative Defense in paragraph 41 of its Answer: to Petitioner's Petition to Cancel is
without merit and unsupported by evidence.

ANSWER: Denied.

REQUEST FOR ADMISSION NO. 30:

Respondent' s Second Affirmative Defense in paragraph 42 of its Answer: to Petitioner's Petition to Cancel
is without merit and unsupported by evidence.

Answer: Denied.

REQUEST FOR ADMISSION NO. 31:

Respondent' s Third Affirmative Defense in paragraph 43 of its Answer: to Petitioner's Petition to Cancel
is without merit and unsupported by evidence.

Answer: Denied.

REQUEST FOR ADMISSION NO. 32:

Respondent' s Fourth Affirmative Defense in paragraph 44 of its Answer to Petitioner's Petition to Cancel
is without merit and unsupported by evidence.

Answer: Denied.
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REQUEST FOR ADMISSION NO. 33:

Respondent' s Fifth Affirmative Defense in paragraph 45 of its Answer to Petitioner' s Petition to Cancel is
without merit and unsupported by evidence.

Answer: Denied.

REQUEST FOR ADMISSION NO. 34:

Respondent's Sixth Affirmative Defense in paragraph 46 of its Answer to Petitioner's Petition to Cancel is
without merit and unsupported by evidence.

Answer: Denied.

REQUEST FOR ADMISSION NO. 35:

Respondent' s Seventh Affirmative Defense in paragraph 47 of its Answer to Petitioner's Petition to Cancel

is without merit and unsupported by evidence.

Answer: Denied.
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Dated: April 16,2015

Respectfully,

Barnaby Heating & Air, LLC

/s/ Julie Celum Garrigue

JULIE CELUM GARRIGUE

Celum Law Firm, PLLC
11700 Preston Rd.

Suite 660, PMB 560
Dallas, Texas 75230
P:214.334.6065
F:214.504.2289

E: Jecelum@celumlaw.com

Attorney for Respondent
Barnaby Heating & Air, LLC

CERTIFICATE OF SERVICE

I hereby certify that a true copy of the foregoing RESPONDENT’S SECOND AMENDED
RESPONSE TO PETITIONER'’S FIRST SET OF INTERROGATORIES, FIRST REQUEST FOR
PRODUCTION OF DOCUMENTS AND THINGS, AND FIRST REQUEST FOR ADMISSION
was served on counsel for Petitioner and counsel for Co-Respondent, this 16th day of April 2015, by
email and by sending the same via First Class Mail:

Brad R. Newberg
McGuireWoods, LLP
1750 Tysons Boulevard
Suite 1800
Tysons Corner, VA 22102-4215
T:703.712.5061 (Direct Line)
F:703.712.5187
Email: bnewberg@mecguirewoods.com

Counsel for Petitioner, Clockwork IP, LLC

Melissa Replogle, Esq.
Replogle Law Office, LLC
2312 Far Hills Ave., #145
Dayton, OH 45419
T:937.369.0177
F: 937.999.3924
Email: melissa@reploglelawoffice.com



Counsel for Co-Respondent
McAfee Heating & Air Conditioning, Inc.

/s/ Julie Celum Garrigue

JULIE CELUM GARRIGUE



